ISSN 2709-3948
ISSN 2710-1738 (online)

HIFRTETFES KR
Marine Law and Policy

B4 kdadh Tk Serving the Hainan Free Trade Port

2021 F#F 28 BF2H (FA)

Volume 2021 Number 2 (Quarterly)

(6323 5%%) %55

Marine Law and Policy Editorial Board



ISSN 2709-3948
ISSN 2710-1738 (online)

HIFETEIFS KR
Marine Law and Policy

Bbisgdad TPk Serving the Hainan Free Trade Port

2021 %428 &F 28 (F7)

Volume 2021 Number 2 (Quarterly)

(6 32@o%%) %%
Marine Law and Policy Editorial Board



R BT
R
L4
ST
2l
XIPE
=S
2R
JE A
H R
F e
S
AL
Wi
K i A
[ S'd
HHH
JE i
VSZ3

mEZRR

(¥t K BE 7 HE 7))

27
e
i

A I
&K
PUEE S
F IR
BERE
JE e
BHR AR
F e
T

TR H
REUK
5K KA
GROHT 4
AR
JE i 1]

T
#i2 W
s i
B

M
ok

=+
Z,
£

LT
A

E4
i
Ak
e

it 3
ENIES
BRI
)



EDITORIAL COMMITTEE

CHEN Mingtian
DING Lei

HAN Long
HUANG Shuolin
JIANG Hong
LIU Dan

LU Chinshan

Pei Zhaobin
TANG Jianye
TIANShichen
WANG Guohua
WANG Liying
XIN Lixue
YANG Zewei
ZHANG Jianhua
ZHANG Wenguang
ZHENG Shaowu
ZHOU Jian

ZHU Ling

CHEN Xianzhong
FU Kuenchen
HAN Yan

HE Lixin

JIN Yongming
LIU Huirong

LV Wengheng
QIN Tianbao
TANG Xiaoqing
TOU Xiaodong
WANG Guanxiong
WANG Xi

XING Guangmei
YU Minyou
ZHANG Liangfu
ZHANG Xinjun
ZHENG Xuting
ZHOU Jianmin

(In Alphabetical Order of Surname)

CHU Beiping
GAO Zhiguo
HUANG Haijun
JIAYu

LI Yaoguang
LIU Nanlai
PENG Lei
SHEN Yaping
TANG Yi
WANG Chongmin
WANG Hainan
WU Jilu

YANG lJian
ZHANG Haiwen
ZHANG Liying
ZHAO Zhenhua
HOU Chengyu
ZHOU Ligang



G 45 ER

B ESR:
AU %

L E YR
fokE (B EHR), Gt R, &b
ALK, RIEHEHE R, KiE
PISCHE, IR, R
B E, BEERER, HRiE
IR, R R, iFH

Bl 4%:
FEMEVK, RIS, TN
BB, WEE R, O
R, R R,
SRS, WFERY, W H

PiEZ, BME, Arpita Goswami Sachdeva

A, FTIE, SRR, P, I, Bt



EDITORIAL BOARD

Founding Editor-in-Chief:
FU Kuen-chen

Co-Editors-in-Chief:
LAI Laikun (Editor-in-Chief of this Issue), Shih Hsin University, Taipei
HAN Lixin, Dalian Maritime University, Dalian
WENG Wenting, University of Macau, Macau
TAI Sik Kwan, United International College, Zhuhai

FU Kuen-chen, Hainan University, Haikou

Associate Editors:
REN Yanbing, Guangzhou Dentons Law Offices, Guangzhou
WEI Decai, Hainan University, Haikou
GAO Jingru, Hainan University, Haikou
ZHANG Hongkuan, Hainan University, Haikou
Senior Editors:

Regina LUO PANG Congrong Arpita Goswami Sachdeva
Editors:

BAI Yan FU Liqin LI Qinglin

LUO Yueqi QIU Yang YANG Wei



mE S

CHPEE 5 EE) (Marine Law and Policy) , TSSN 2709-3948, TISSN 2710-1738 (online),
Fe KA R B XUE Xt R A 75 B B AR T o AT B 7R T 3CRE 21 el 22982 B/
FERES, WRETE GRS BHERA BN AEREE TE. X—TFEAERRKIEMNGHE, 5l
NEE, TRAERS0FHENThEE, P ARSHRA 1 # TRS -

AW G SECR) TR SCEHRE T 8 R s b il n i, [Erifg R 2 e
ISR LA B it RO 2 D e 55 A AT P VR A2 ) L

WAk, B ATEE SN In] AR 24 R ReAS B BUR Y. b B B0 R 5 [ BRik 22 B ki 9 0% 5
PR AR 0 G A T R B L s A AR R A o BE (R AE DG ) R AT TR T . 1SR
R B 2020 4 (R E B SBER AT E) MG, A JUT S E BRI i )
JE . TEMREH E KRR S I 20 F S, S b EEE. BN AL, R Bl A R
RAEYC S PR REE 254 A B IO RE P 45 T TREAT 7 — R B FE 8, e T AH BRI 47 BUK -
JUAE H AT R B I B A0 8 e ) BE IR 5| AN rp g B ] [ e, H el T R R e
RIEAERH, TP REE TAD RS, SCREE XX R T P R T & .

IMO BROZ 40 Z4E3K, TR Ja— MBI 22 4 TS G R 1 ) i WO L DG i i 78 oy
UM ENLIC . 1T EAE Sy IMO B 5 [ B A KB, TR B, TEEE0 H E 2 5
HBEAEERE L IWRKFEL GRS R B0 R GMEL T« IMO s # ZALH1 7 IR A
2%, R VAR AT JEE SR AL B ) SIVE R R, IR R E R A%k
R AR DGR, R 5 Sy “IMO s S AZ AL 4 v [ Sl R E F , A SIS .

WEIMA T REFERSR EPR AL, HETRELE (G35 F ARG EFR A 2 E 77 20
VEHBLSE, T CAFR B A B8 (R 78 s il A b 5380 40 [ PR A 2 I AT B A7 AR T B v [ g
KRB G AN BE A R A A T RONIRE GRS ORE) 50 REFRA LN
WA, RGAE 7 IRE GG MIAREEE SR A ), @R AR AR E RS 7, f8
BEHOI AR H U R FR, JE5 50 35 30 B PR BE IR 72 54 6 [l Br > 2978 20 42 1) 2 LU
i o

U8 R IR RS PRI ] U 0 T R0 K R 5 AR I B ) J . I K 2 (M 38 IR A
A PRI 5 AR AR R VA VT R R D% 1] REUBEAT T 4B T . SCEEET NS H ATV TEVE VR E % A7
FERE 2 I, AT BE « BUSS IR I A% =N 7 T, WHAT B 7 AH R kA

A QEEEESEUR) IBTE “RBIMENT” ML NE T HAHZRG . —HE T IEFAH
“EREBHBATH N W RS, — 4R R A m R RIEEE 2020 R EFITE

VR P S B R AT A BT T, FRAT T B I %7 (R L VP4 20 B R o ISR A
Tk & PLEARBEARE ARG SCHITER, B0 & LRGPP T A BE R, AN 00 i . AN
e, s, PR S5 S FERCEATAT E AR &, R RTEEEE, b i
paily &

G EIR



WSRO
A hitp: //www. cqvip. com/
b KEREEM http://www. chinalawinfo. com/


http://www.cqvip.com/

EDITOR’s NOTE

Marine Law and Policy, ISSN 2709-3948, ISSN 2710-1738 (online), is a Chinese-English
bilingual academic quarterly focusing on marine laws and policies. Aims of this journal are to
support the vision of the 21st Century Maritime Silk Road and to serve the construction works of the
Chinese Hainan Free Trade Port. As a platform, we look forward to inviting colleagues and wisdom
from the world, so to exchange experiences and ideas, and to serve our dear readers.

In this issue of Marine Law and Policy, we have included articles on public and private marine
legal issues, such as issues of ship registration, issues on the International Maritime Organization
functions, issues on marine environment protection, and those on protection of the fisherman’s rights
and interests.

In recent years, the Chinese-funded ships’ emigration problem has not been effectively solved.
Professor ZHANG Liying and her graduate student XIAO Yijie made an in-depth analysis on the
relevant issues of the ship registration system in the Hainan Free Trade Port. In their report, the authors
pointed out that with the promulgation of the Overall Plan for the Construction of Hainan Free Trade
Port in 2020, Hainan provincial authorities has decided to leverage the opportunity to deepen its
opening-up. Against this backdrop, the international ship registration system was introduced, which was
devised by referring to the experience of Chinese Hong Kong and Singapore. A series of institutional
reforms and innovations have been carried out in relaxing registration conditions, deducting and
exempting taxes and fees, optimizing financing requirements and streamlining registration procedures.
Additionally, a batch of initiatives exclusive to Hainan Free Trade Port has been launched. At present,
the International Ship Registration System in the Hainan Free Trade Port has successfully attracted
many Chinese-funded ships under Flags of Convenience to return for registration. However, due to the
immature development of the system, many problems have gradually been exposed in practice, such as
the practical implementation of favorable policies, tax base erosion, and the supervision of ships. All
these need to be further solved and optimized by continuously improving the relevant supporting
facilities and legal norms in the future. This article offers valuable suggestions to respond to these
issues.

Since its establishment over 40 years ago, the IMO has evolved from an advisory and consultancy
agency on shipping safety and marine pollution prevention to a rule-making institution. As a member of
the IMO, especially as a Category A member, it is of great significance for China to understand the trend
of its rules and regulations. Associate Professor DAI Zonghan of Shandong University Law School
conducted an in-depth study on the IMO Mandatory Audit Scheme. His paper aims to analyze the
development and contents of the IMO mandatory audit scheme, clarify the legal effect of main
documents relating to the mandatory audit scheme, and put forward suggestions for China to cope with
the challenges occurring during the audit procedures. As an audited state of IMO mandatory audit
scheme and a big maritime power, this is of great practical importance for China.

China has acceded to a large number of international conventions on marine environment
protection. Since the PRC Constitution does not provide any application mode of international treaties,
there are loopholes or gaps in the connection between China’s Marine Environment Protection Law and
some related international conventions in the process of their domestic implementation. Professor MA
Yingjie of Ocean University of China Law School and her graduate student WANG Zimin sort out the



marine environment protection conventions that China has concluded or acceded to, and point out the
loopholes in the process of their application in China. Suggestions for improving the effective
connection between China’s Marine Environment Protection Law and those relevant international
conventions are put forward.

The protection of fishermen’s rights and interests is an important topic related to the development
of the marine economy and People’s livelihood. Professor PEI Zhaobin from Dalian Ocean University
and his graduate student XU Chang conducted a detailed study on the construction of “Rule of Law in
Fishing Villages”. However, there are still some deficiencies that need to be amended, for the current
construction of Chinese villages under the rule of law, especially for the construction of fishing villages
in China. Because of these existing deficiencies, this paper suggests that people should start changing
three aspects, i.e., strengthening administrative law enforcement, upgrading government service, and
improving law popularization. The paper also analyzes the causes, and puts forward corresponding legal
opinions to the competent administrative agencies.

Other than the above-mentioned articles, in this issue, we have also introduced two collections of
cases in the “Case Study” section. The first one is a summary of cases about “typhoon and force
majeure” in maritime litigations. The second one is a review of cases on marine matters as decided by
the Higher People’s Court of Hainan Province in 2020.

As a new journal in the field of marine law and policy, we sincerely welcome your comments and
contributions. Any contributions from you in the form of academic, non-academic articles or case
reviews, and on any subjects concerning the sea, the vessel, the route, the port, the marine environment,
and maritime jurisdiction, will be highly appreciated for publication in our journal in both Chinese and
English.

MLP Editorial

Databases:
Cqvip http://www.cqvip.com/
Lawinfochina.com http://www.lawinfochina.com/
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Analysis of Issues Related to the International Ship
Registration System in the Hainan Free Trade Port

ZHANG Liying*, XIAO Yijie™
zlysea@126.com

Abstract:In recent years, the problem of Chinese-funded ships’ emigration has not been effectively
solved, which has caused some negative impacts, such as hurting China’s fiscal revenue, diminishing
China’s influence as a major shipping country and being detrimental to national security. Although
since 2007, China has begun to explore the countermeasures for the return of Chinese-funded ships
under Flags of Convenience, and has successively carried out a series of attempts, such as “Tax
Exemption Registration System of Special Cases” (encouraging those vessels registered abroad and
hanging “flags of convenience” to re-register in China and hang the flag of the PRC), “Yangshan Port of
China ” Bonded Ship Registry, Tianjin East Port Free Trade Zone and International Ships Registry in
China (Shanghai) Pilot Free Trade Zone, but the number of vessels recalled is still very limited. While
with the promulgation of the Overall Plan for the Construction of Hainan Free Trade Port in 2020,
Hainan provincial authorities decided to leverage the opportunity to deepen opening up. Against this
backdrop, the international ship registration system was introduced, which was devised by referring to
both the experience and lessons of China Mainland, and those of China Hong Kong and Singapore. A
series of institutional reforms and innovations have been carried out in relaxing registration conditions,
deducting and exempting taxes and fees, optimizing financing requirements and streamlining
registration procedures. Additionally, a batch of initiatives exclusive to Hainan Free Trade Port have
been launched, such as the Regulations on the International Ship Registration Procedures for the Hainan
Free Trade Port' the Circular on Preferential Corporate Income Tax Policy for the Hainan Free Trade
Port?, the Circular on Preferential Individual Income Tax Policy for High-level and Urgently-needed
Talent® and “Zero Tariff” on Imported Vehicles and Yachts Management Measures (Trial).*At present,
the International Ship Registration System in the Hainan Free Trade Port has successfully attracted
many Chinese-funded ships under Flags of Convenience to return back for registration. However, due to
the immature development of the system, many problems have gradually been exposed in practice, such
as the practical implementation of favorable policies, tax base erosion and the supervision of ships. All
these need to be further solved and optimized by continuously improving the relevant supporting
facilities and legal system in the future.

Keywords: Chinese-funded ships under Flags of Convenience; the Hainan Free Trade Port;
international ship registration
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1 The Regulations on the International Ship Registration Procedures for Hainan FTP, issued by Hainan Maritime Safety
Administration of PRC on Nov. 3, 2020.

2 The Circular on Preferential Corporate Income Tax Policy for Hainan FTP (No.31, [2020] ) jointly released by Department
of Finance of Hainan Province and the State Taxation Administration on June 30, 2020.

3 The Circular on Preferential Individual Income Tax Policy for High-level and Urgently-needed Talent (No.32, 2020) jointly
released by the Department of Finance of Hainan Province and the State Taxation Administration on June 23, 2020.

4 “Zero Tariff” on Imported Vehicles and Yachts Management Measures (Trial), jointly issued by Department of Finance of

Hainan Province, the General Administration of Customs and the State Taxation Administration on Dec. 30, 2020.
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I. The Imperative of Attracting Chinese-funded Ships under Flags of Convenienceto Register in
the Hainan Free Trade Port
i. Lacking Supervision of Ships under Flags of Convenience May Easily Lead to Safety Hazards
Currently, 35 countries are recognized as Flag of Convenience (hereinafter referred to as FOC)
countries by the International Transport Workers Federation (hereinafter referred to as ITF),! and most
of them are developing countries’. Countries that have adopted open registries mostly use loose ship
supervision, preferential tax policies, fewer registration restrictions, and low labor costs to attract
foreign ships to register there. The data in 2020 from the UNCTAD? shows that if the registered
tonnage and fleet value are used as the standard, Panama, Liberia, and the Marshall Islands are the top
three countries in the world for ship registration. As of January 1, 2020, the ship tonnage of the above
three countries is nearly half of the global ship tonnage, which is as high as 42%, and they are all FOC
countries identified by the ITF (see Table 1).*

1 International Transport Workers Federation, which was established in 1896 and is headquartered in London, England. It has
resisted flag ships of convenience for many years since its establishment. The main measures are as follows: 1. Forcing the
owner of the flag of convenience ship to sign an agreement with the organization to improve the wages and benefits of the
crew of the ship; 2. Boycotting the owners of flag of convenience ships that have not signed an alliance to prevent them from
loading and unloading goods in ports with branches of the organization.

2 International Transport Workers’ Federation, Flags of Convenience (Nov. 06, 2018),
https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience.

3 UNCTAD, its full name is United Nations Conference on Trade and Development, it is the only intergovernmental body in
the United Nations system that deals comprehensively with issues related to development and trade, capital, technology,
investment and sustainable development. Every year, it publishes the Review of Maritime Transport according to the global
maritime transport situation in that year.

4 United Nations Conference on Trade and Development, Review of Maritime Transport(2020), United Nations
Publications(Dec, 20, 2020), https://unctad.org/publications.
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+ Antigua and Barbuda * Jamaica
ZRMMNEHE (LEMER) FEM (EEHEE)
« Bahamas + Lebanon
ERDEE (HTEMER) ZE® (THER)
« Barbados » Liberia
EE&H (AT EMER) FILLET (FEHER)
¢ Belize « Malta
Az (ATEHESR ) SEf (EREE)
« Bermuda (UK) « Madeira
BRAED (EAMEABEDR) DEAEE (KEFENES)
« Bolivia s Marshall Islands (USA)
BRED (EEMNAHER) DARER (X
« Cambodia +  Mauritius
R (TMER) FERE (FMHER)
« CaymanIslands » Moldova
FEEE (MTATEM) BRER (REAKER)
e Comoros * Mongolia
METHEE (FMER) B
o Cyprus «  Myanmar
EmEy (EMER) Gifa
« Equatorial Guinea »  Netherlands Antilles
FELAT (FEHER) WREMIESD (ATENES)
s Faroelslands (FAS) «  North Korea
ETEE (RMMER) )
+ French International Ship + Panama
Register (FIS) B2 (PRMER)
i E E ARSI
« German International Ship Register + Sao Tome and Principe
(GIS) EZEMEHELS (FEMER)
EEERAREIZL
¢ Georgia e StVincent
FATM (%EE ) EXHFHH CGERNER)
s Gibraltar (UK) = Srilanka
EHTR HE=+ (EMEXR)
o Honduras o Tonga
HERg (EEMER) am (AAEFEHE)
¢ Vanuatu
EEFE (AEAFERE)

Table 1 The 35 FOC countries and regions recognized by the ITF in 2018!
Moreover, according to the statistics of the IMO, nearly 70% of the fleet in the world fly FOC?,

1

See International Transport Workers’ Federation (ITF) official website,
https://www.itfglobal.org/en/sector/seafarers/flags-of-convention.

International Maritime Organization: The Structure and Operations of the Liberian Registry, Liberian Registry (March 5,
2020),

https://wwwedn.imo.org/localresources/en/Our Work/Legal/Documents/IMLIWMUSY MPOSIUM/9%20Panel%
203_Ladas.pdf.
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which is a staggering number. However, as the number of FOC continues to increase, the problems
caused by the lack of supervision of the registration country have also been exposed. In terms of
navigation safety, the FOC states have set low ship registration thresholds and low safety technical
requirements, attracting many ships with poor ship conditions to register for naturalization. Such
practice pose a potential safety hazard for international navigation'. With regard to the safety of
transactions, FOC ships conceal the identity of the real owner of the ship, which is not conducive to the
effective supervision of the FOC states, and then in practice there are often cases of maritime fraud and
unsuccessful claims for personal injury in traffic accidents. In the aspect of maritime security, 2FOC
ships often become tools for illegal activities such as arms smuggling, concealing money, trafficking in
goods and people, and becomes a hotbed of terrorism. In respect of environmental protection®, FOC
countries generally lack environmental and ecological protection legislation, and marine pollution and
illegal fishing incidents related to FOC ships occur from time to time.*

ii. Overseas Registration of Chinese-funded Ships and its Negative Impact

According to the data of the UNCTAD in 2020, the Chinese fleet ranks third in the world with
approximately 22.84 million deadweight tons (228,371,455DWT), with a total of 6,125 ships. Among
them, the number of Chinese ships (4,569) far exceeds the number of foreign ships (2,300), but in terms
of deadweight tonnage, Chinese ships account for only 43.56%, and more than half are foreign ships.
This makes the average tonnage of a Chinese ship about 21,000 tons, while the average tonnage of
foreign ships owned by China is as high as 56,000 tons, more than twice the tonnage of Chinese vessels®.
These figures show that ships under Chinese flag, despite their large number, are small in tonnage;
although the number of ships flying foreign FOC is small, their tonnage is rather large relatively.
Moreover, according to the registration and dead-weight of Chinese ships from 2008 to 2020 (see Table
2), it can be clearly seen that although the proportion of foreign ships has declined, it still remains at
more than half, and even has an upward trend since 2015.

Number of ships Dead-weight Dead-weight tonnage of

Year Number of flying foreign tonnage of ships ships flying foreign flag
vessels . .
flag flying foreign flag | as a percentage of total

2008 3,303 1,403 50,530,684 59.53
2009 3,499 1,555 55,594,490 59.91
2010 3,633 1,609 63,426,314 61.00
2011 3,629 1,569 72,285,422 58.29
2012 3,651 1,607 61,762,042 57.20
2013 5,313 2,648 123,142,883 64.79
2014 5,406 - 126,928,000 63.00
2015 4,966 1,996 83,746,441 53.15
2016 4,960 1,915 84,778,140 53.36
2017 5,206 - 89,282,495 53.97
2018 5,512 1,956 99,455,000 54.30
2019 6,125 2,138 115,307,656 55.92
2020 6,869 2,300 128,892,849 56.44

1 YUAN Xue& WANG Qiannan, Breakthroughs and Countermeasures for the Return of Chinese-funded Flag-of-convenience
Ships, Cognition and Practice, Issue 3, 2015, p. 56.

2 Hamad, Flag of Convenience Practice, A Threat to Maritime Safety and Security, IRDO-Journal of Social Science and
Humanities Research, Vol.1:1, p. 207-230 (2016).

3 Yale University, Crimes Under Flag of Convenience, Yale Global Online (Dec. 22, 2020),
https://yaleglobal.yale.edu/content/crimes-under-flags-convenience.

4 Dempsey, P. S.&Helling L. L., Oil pollution by ocean vessels - an environmental tragedy, the legal regime of flags of
convenience, multilateral conventions, and coastal states, Denver J. Int. Law Policy, Vol: 10:1, p. 3-4 (2016).

5 United Nations Conference on Trade and Development, Review of Maritime Transport(2020), United Nations
Publications(Dec. 20, 2020), https://unctad.org/publications.
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Table 2 Ship Registration and Dead-weight in China from 2008 to 2020’
The problem of numerous Chinese-funded ships switching to open registries, if not addressed
effectively, would ultimately exert adverse effects on China’s finance, shipping, national defense and
national image.

1. Leading to a Partial Loss of Our Fiscal Revenue

A large number of Chinese-funded ships registered in foreign countries are not under the direct
control of our government as they are not registered in China, resulting in the loss of taxes and fees that
should be paid to our country. Subsequently, in April 2017, 2China ceased to levy ship registration fees,
so that the registration fee lost due to the transfer of ship registration before 2017 will no longer be
regarded as part of the loss of our country’s fiscal revenue. However, although the ship registration fees
have been canceled, ship tonnage tax, vehicle and vessel tax, stamp duty, etc. are still taxes and fees that
must be paid after ship registration. In 2020, the average tonnage of Chinese vessels registered as
foreign nationality was about 56,000 tons>. According to China’s vehicle and vessel tax levy standards®,
for every additional Chinese ship registered in a foreign country, China’s fiscal revenue will lose nearly
168,000-336,000 yuan.

2. Weakening the Status and Image of China as a Major Shipping Country

The tonnage of a country’s merchant fleet flying its national flag is a key factor in measuring a
country’s shipping status®. However, many high-quality national vessels with large tonnage and small
age are registered overseas, which has accelerated the aging of our fleet. Moreover, the decline of the
gross tonnage of the Chinese shipping fleet will hinder the continuous expansion of the scale of
naturalization of the China Classification Society, which is not conducive to the promotion of the status
of the China Classification Society. All the above problems will become obstacles to the transformation
of China into a shipping power and weaken the status.

3. Not Conducive to China’s National Security

According to Table 2, it can be seen that nearly 1/3 of Chinese ships engaged in international
navigation in 2020 have been registered as foreign nationality. The tonnage of the remaining 2/3 ships
flying the the flag of the PRC is less than 1/2 of the gross deadweight tonnage of Chinese ships. The
current international situation is in a state of tension. In the event of war or local disputes, a large
number of Chinese ships moving overseas will not be used by the Chinese government. As far as the
current situation is concerned, China's demand for ships sailing internationally is on the rise. Whether
our army participates in international peacekeeping activities, or the construction of overseas logistics
support bases or ocean support transportation, a large number of international ships are needed.
However, it is difficult for national defense mobilization departments at all levels to grasp the actual
situation of flag of convenience ships, which makes it difficult to quickly dispatch Chinese-funded FOC
ships in wartime or emergency situations. ©

iii. China’s Previous Attempts to Attract Chinese-funded FOC Ships to Return to China for

1 Datasource: 13 copies of Review of Maritime Transport published by UNCTAD from 2008 to 2020.

2 Notice on the Policy on Cleaning and Regulating a Batch of Administrative Fees and Charges (No. 20 [2017]):  Starting
from zero o’ clock on April 1,2017, 41 administrative fees set up at the central level will be canceled or suspended,
including:... ship registration fees, inspection fees for ships and marine products and facilities...

3 United Nations Conference on Trade and Development, Review of Maritime Transport (2020, United Nations
Publications(Dec, 20, 2020), https://unctad.org/publications.

4 Travel Tax Law of the People’s Republic of China (No.191 [2019]) : The specific applicable tax amount for ships shall be
determined by the State Council within the tax amount range specified in Travel Tax Items and TaxAmount Table attached to
this Law. ..... The net tonnage of motor ships is taxed per ton from 3 yuan to 6 yuan.

5 YE Yanglian, Research on the Legal System of Ship Registration, Ph.D. Thesis of East China University of Political Science
and Law in 2013, p. 35-37.

6 LIU Baoxin& LIU Jiasheng, A Study on National Defense Mobilization of Chinese-funded Flags of
Convenience Ships, Journal of Military Communications College, Vol. 20, No. 1, p. 15-18,41 (2018).
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Registration Have not Achieved Good Results

In June 2007, the Ministry of Transport issued an Announcement:! from July 1, 2007 to June 30,
2009, the Tax Exemption Registration System of Special Cases will be implemented. According to the
Regulations on the Tax Exemption Registration System of Special Cases, if a Chinese-funded ship
acquires nationality abroad and meets the conditions such as ship age before the end of 2005, it will be
able to enjoy the policy.? During this period, four batches of 55 Chinese-funded FOC ships registered in
China. In order to attract more Chinese-funded FOC ships,® the Ministry of Transport extended the
implementation period of this policy in 2009 and 2011 respectively, and finally the Tax Exemption
Registration System of Special Cases was extended to December 31, 2015. “However, only 16
Chinese-funded FOC ships returned during the extended period, the policy has far less effect than
expected.’

In 20165, the Ministry of Transport issued an announcement that would extend the policy of
exempting Chinese-funded FOC ships from customs duties and import value-added tax until September
1, 2019. Compared with the previous policies, the adjusted and improved preferential tax policies no
longer require all kinds of imported ships to comply with the relevant and previous regulations on the
import of ships. From 2016 to 2019, a total of 80 Chinese-funded FOC ships returned to China for
registration. ’

In order to further attract the return of Chinese-funded FOC ships, China began to explore
international ship registration systems. The Registration Policy of Bonded Ships in the Pilot Project of
“Yangshan Port of China” was carried out in 2011; Tianjin East Port Free Trade Zone took the lead in
implementing the International Ship Registration System nationwide in 2013; The Ministry of Transport
approved Shanghai’s Pilot Program for the International Ship Registration System in 20148, relaxing
restrictions on ship registration, foreign crew allocation, etc., allowing registered entities to have a
foreign investment ratio of more than 50%, but the effect was still poor. Tianjin East Port Free Trade
Zone has attracted only 12 Chinese-funded FOC ships to return to China for registration since 2013. °
The failure is principally attributable to China’s strict registration conditions and high tax rates; at the
same time, the relatively weak financing environment and cumbersome registration procedures are also
important reasons.

Therefore, in order to reduce the potential safety hazards brought by FOC ships and alleviate the
adverse effects of overseas migration of Chinese-funded ships on China, the Hainan Free Trade Port

1 Announcement on the Implementation of Tax Exemption Registration Policy for Special Cases of Chinesefunded
International Shipping Vessels, (No.18, [2007] ) issued by the Ministry of Communications Water Transport Bureau
on June 13, 2007.

2 The Announcement on the Implementation of Tax Exemption Registration Policy for Special Cases of
Chinese-funded International Shipping Vessels, No.18, [2007], clearly requires that Chinese-funded ships declared for
import and registered during the period from July 1, 2007 to June 30, 2009 shall be exempted from customs duties
and import value-added tax if they meet the following conditions: (1) They have been registered overseas before
December 31, 2005;(2)Range of ship age: 1. Oil tankers (including asphalt tankers) and bulk chemical tankers with a
ship age of 4-12 years; 2. Bulk carriers and ore carriers with a ship age of 6-18 years; (3) Container ships, general
cargo ships, multi-purpose ships, bulk cement ships, etc. with a ship age of 9-20 years.

3 See the website of the Ministry of Transport of the People’s Republic of China, http://www.mot.gov.cn/fenxigongbao/,
visited on Dec. 23, 2020.

4 YUAN Xue& WANG Qiannan, The Dilemma Breakthrough and Countermeasures for the Return of Chinese-funded FOC
Ships. Cognition and Practice, No. 3, 2015, p. 58.

5 See the website of the Ministry of Transport of the People’s Republic of China, http://www.mot.gov.cn/fenxigongbao/,
visited on Dec. 23, 2020.

6 Announcement on Implementing the Import Tax Policy for Registration of Chinese-funded Flag of Convenience Ships
Returning to China, No. 42, [2016] jointly issued by the Ministry of Finance of the PRC, the General Administration of
Customs of the PRC and the State Taxation Administration of the PRC on 31 August 2016.

7 See the website of the Ministry of Transport of the Peoples Republic of China, http://www.mot.gov.cn/fenxigongbao/, visited
on December 23, 2020.

8 Pilot Program for International Ship Registration System in China (Shanghai) Pilot Free Trade Zone, which was released by
Shanghai Maritime Safety Administration on January 21, 2014.

9 See the website of the Ministry of Transport of the People’s Republic of China, http://www.mot.gov.cn/fenxigongbao/,
visited on December 23, 2020.
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(hereinafter referred to as Hainan FTP) decided to establish the registry port of “Yangpu Port of China”
and carry out international ship registration business'. By drawing lessons from the past and learning
from the experience of well-known ports at home and abroad, Hainan FTP has carried out a series of
institutional improvements and innovations in its international ship registration system (hereinafter
referred to as the Registration System), hoping to have better results in attracting the return of
Chinese-funded FOC ships.

II. Relevant Policies and Legal Provisions on the Registration System in Hainan FTP
i. Definition of Registration System international ship registration system

At present, the ship registration systems of all countries in the world can be divided into three types:
strict ship registration system, open ship registration system and international ship registration system.
Among them, neither will the international ship registration system imposes strict restrictions on the
nationality of ship owners, crew allocation, capital contribution ratio, technical safety, etc. like? the
strict ship registration system, nor will it be like the open ship registration system, relax the registration
and supervision of ships too easily, in other words, the international ship registration system is a kind of
new registration system between the two.?

In the past, China implemented a strict ship registration system. It was not until the establishment
of Tianjin East Port Free Trade Zone in 2013 and Shanghai Pilot Free Trade Zone in 2014 that it began
to try the international ship registration system regionally, so that ships coming to register could enjoy a
series of preferential treatment on taxation and registration. While this time, Hainan FTP took
over the baton of the construction of international ship system in Tianjin East Port Free Trade Zone and
Shanghai Pilot Free Trade Zone, and carried out a new round of exploration and pilot on the
implementation of this system.

ii. Analysis of the Registration System in Hainan FTP

As of January 1, 2020, the five economies with the largest number of ships are Greece, Japan,
China, Singapore and Hong Kong China, accounting for more than 50% of the world's gross tonnage.
4Among them, more than 70% of the fleets (by tonnage) are registered as foreign nationality, and only
Singapore and Hong Kong China keep the proportion of foreign nationality of ships less than 50%,
which are 41.32% and 26.31% respectively. *A comparison of those figures reveals that Singapore and
Hong Kong China are quite effective in controlling the emigration of ship nationality. The key reason
lies in the international ship system of combining leniency with strictness, which can not only ensure
the number of registered ships through a series of preferential policies, but also guarantee the quality of
registered ships by the strict supervision imposed. Therefore, both the Hong Kong China flag and the
Singapore flag enjoy a very good reputation in the world. In the design process of the international ship
registration system, Hainan FTP also mainly benchmarked the relevant regulations of Singapore and
Hong Kong China and made important adjustments and innovations in many aspects.

1. Relaxation of Registration Conditions
(1) Abolishing the Restriction on Foreign Shareholding Ratio of Ship Registration Entities
In 2018, the Ministry of Transport proposed to cancel the restriction that the ratio of foreign shares

1 The Overall Plan for the Construction of China (Hainan) Free Trade Port, issued by the Central Committee of the
Communist Party of China and the State Council on June 4, 2020.

2 WANG Shumin& YANG Xin& LI Ruikang, Research on Legal Issues of “Implementing International Ship Registry” in
Shanghai Pilot Free Trade Zone, Research on China’s Maritime Law, Volume 26, No. 2, 2015, p. 103.

3 YUAN Xue& WANG Qiannan, The dilemma breakthrough and countermeasures for the return of Chinese-funded FOC
ships, Cognition and Practice, No. 3, 2015, p. 58.

4 United Nations Conference on Trade and Development, Review of Maritime Transport (2020), United Nations
Publications(Dec, 20, 2020), https://unctad.org/publications.

5 United Nations Conference on Trade and Development, Review of Maritime Transport (2020), United Nations Publications
(Dec, 20, 2020), https://unctad.org/publications.
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should not exceed 50% for international shipping agencies registered in Hainan. 'Two overall plans in
October of the same year and June 2020 respectively also reiterated the policy requirement of
“canceling the restriction on the ratio of foreign shares of ship registration entities”. 2

For a long time, China has strictly required Chinese investors to contribute at least 50% 3of their
capital among ship registration entities. Whether it is the bonded ship registration policy of “Yangshan
Port of China” piloted in 2011, or the international ship registration system of Tianjin East Port Free
Trade Zone in 2013 all strictly implement this regulation. Although Shanghai Pilot Free Trade Zone
allowed the proportion of foreign investment to be higher than 50%,> it has never given up the
restriction on the share ratio of foreign capital. However, Hainan FTP directly canceled the restriction
on the ratio of foreign shares of ship registration subjects, which is undoubtedly an important
breakthrough against the previous strict regulations. This measure is not only conducive to the return of
Chinese-funded FOC ships, but also conducive to attracting ships mainly invested by foreign investors
to register in Yangpu Port, Hainan.

(2) Relaxation of Restrictions on Classification Societies

According to China’s Regulations on Inspection of Ships and Offshore Facilities in 2019
(hereinafter referred to as the Inspection Regulations), ships registered in China can only be inspected
by China Classification Society if they want to engage in international navigation, which is
substantially different from Singapore and Hong Kong China. In addition to Singapore’s own
classification society, Singapore also recognizes 7 foreign classification societies to carry out ship
classification inspection’, Hong Kong China has 9 foreign ones®. In contrast, Panama and Liberia have
recognized more classification societies, with 29 and 10 respectively®. In fact, the strict restrictions on
the qualification of inspection agencies in China will reduce the efficiency of ship registration to a
certain extent, and further undermine the shipowners’ intention to register their ships in China.

Therefore, in order to absorb useful international experience, in 2018, the Ministry of Transport

1 Implementation Plan of the Ministry of Transport for Implementing the Guiding Opinions of the CPC Central Committee
and the State Council on Supporting Hainan to Comprehensively Deepen Reform and Opening up, issued by the Ministry of
Transport on July 25, 2018.

2 The two overall plans specifically refer to: China (Hainan) Pilot Free Trade Zone Overall Plan (2018) and the Overall Plan of
Construction for China (Hainan) Free Trade Port (2020).

3 Article 2, paragraph 2, of the State Council’ s the Ship Registration Regulations of the People’s Republic of China (2014)
stipulates: Ships of enterprise legal persons established in accordance with the laws of the People’s Republic of China whose
main business offices are within the territory of the People’ s Republic of China. However, if foreign investors contribute to
the registered capital of the legal person, the amount of Chinese investors’ contribution shall not be less than 50%.

4 The Pilot Scheme for Innovation of International Ship Registration System in Tianjin East Port Free Trade Zone (Water
Transport Bureau of the Ministry of Transport [2011]) clearly requires: ships of enterprise legal persons established in
Tianjin East Port Free Trade Zone according to the laws of the People’s Republic of China. If foreign investors contribute to
the registered capital of the legal person, the amount of Chinese investors’ contribution shall not be less than 50% (if
overseas Chinese-funded enterprises recognized by the state-owned assets supervision and administration department return
to invest, their contribution may be taken as the amount of Chinese contribution).

5 The Pilot Scheme for International Ship Registration System in China (Shanghai) Pilot Free Trade Zone (Ministry of
Transport [2014]) explicitly requires: ships of enterprise legal persons established in Shanghai Pilot Free Trade Zone
according to the laws of the People’s Republic of China. If there is foreign investment in the registered capital of the legal
person, the proportion of foreign investment may be higher than 50%.

6 Article 13, paragraph 1, of the State Council’s Regulations on the Inspection of Ships and Offshore Installations of the
People’s Republic of China (2019) stipulates that the following Chinese ships must apply to China Classification Society for
classification inspection: (1) Ships engaged in international navigation; ...

7 FENG Junxin, Comparative Study on Ship Registration System, Master’s Thesis, Ocean University of China, 2009, p. 32.

8 Hong Kong, China only recognizes 9 of the 10 members of the International Federation of Classification Societies:
American Bureau of Shipping (ABS); Bureau Veritas (BV); China Classification Society (CCS); Det Norske Veritas (DNV);
Germanischer Lloyd (GL); Korea Classification Society (KR); Lloyd’s Register of Shipping (LR); Japan Classification
Society (NK); RegistroltalianoNavale (RINA) , and the Russian Classification Society has not yet been recognized.

9 Tobin & Harry, The Flag of Convenience, Publish America press, 2007, p. 34.
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explicitly encouraged the relaxation of classification society restrictions'. On June 28, 2020, the State
Council formally recognized the status of a foreign ship inspection agency, allowing ships with Chinese
nationality registered in the China (Hainan) Pilot Free Trade Zone to conduct ship classification
inspections by foreign ship inspection agencies instead of complying with the regulations in the
Inspection Regulations that Chinese ships must apply to the China Classification Society for
classification inspection.?

2. Tax Reduction and Exemption

For a long time, too many taxes and too high tax rates have been the key reasons for the overseas
migration of Chinese ships (see Table 3). Moreover, compared with the fiscal and taxation systems of
free trade ports at home and abroad, it basically presents the following three characteristics: First, there
are few taxes; Second, preferential tax rates; Third, there are various ways of tax incentives’. Hainan
FTP has also introduced various favorable policies in terms of fiscal and taxation system, and
implemented “zero tariff, low tax rate and simple tax system” to the end.

Hong Kong, China Singapore China Mainland
Annual tonnage tax on ships Annual tonnage tax on ships Tonnage tax on ships
Corporate income tax (16.5%) Corporate income tax (17%) Corporate income tax (25%)

Import and export tariff
Added-value tax on import

Vehicle and vessel tax

Added-value tax

Stamp tax

Table 3 Comparison of Fiscal and Tax Systems in Hong Kong China, Singapore and China
Mainland*

(1) Zero Tariff on Raw and Auxiliary Materials

According to the general regulations of our country, the total taxes and charges paid by
shipbuilding enterprises on ship imports are 27.53% Sof the ship price (including 9% import tariff and
17% value-added tax). In contrast, Singapore and Hong Kong China are directly exempt from this tax.
In order to reduce the tax burden on Chinese ships and attract the return of Chinese-funded FOC ships,
China implemented the Tax Exemption Registration System of Special Cases in 2007, exempting

1 The Implementation Plan of the Ministry of Transport for Implementing the Guiding Opinions of the CPC Central
Committee and the State Council on Supporting Hainan to Deepen Reform and Opening up in an All-Round Way ([2018]):
Based on the principle of reciprocity, the inspection business of Chinese international sailing ships registered in Hainan Pilot
Free Trade Zone will be gradually liberalized.

2 Notice of the State Council on Temporary Adjustment and Implementation of Relevant Administrative Regulations in China
(Hainan) Pilot Free Trade Zone, No.88, [2020] issued on June 18, 2020.

3 LI Heng, Research Trends on Building a New Fiscal and Tax Policy System in Hainan FTP, in China Business Theory, No.
22,2020, p. 18-21 and 35.

4 Data Source: See Yuhui Zhou, Comparison of Ship Registration and Operating Taxes of Shipping Enterprises in China and
Singapore, Water Transport Management, Volume 39, No. 3, 2017: p. 17-20 and 28.

5 Making Chinese-funded Flag of Convenience Ships More Pleasant to Go Home, China Communications News, March 22,
2017,p.7.




Analysis of Issues Related to the International Ship 27
Registration System in the Hainan Free Trade Port

Chinese ships from customs duties and import value-added tax if they meet the conditions. ' Hainan
FTP not only continued this tax preference, but also issued a Notice on the “Zero Tariff Policy for
Yachts” on December 25, 2020, 2and the Administrative Measures (Trial) 3on December 30 in the same
year. Before the whole island of Hainan becomes a bonded area, enterprises registered in Hainan FTP
and engaged in transportation and tourism, when importing ships used for transportation and tourism,
can enjoy the preferential treatment of exemption from import duties, import value-added tax and
consumption tax*. After the customs is sealed, goods subject to “zero tariff”’ can also be exempted from
routine customs supervision. However, because the ship is built overseas, the materials and equipment
needed for shipbuilding have to be imported, and these materials and spare parts are still subject to pay
27.53% tax at the time of import®. Therefore even though the Ministry of Transport extended the
implementation period of the Tax Exemption Registration System of Special Cases in 2009 and 2011
respectively, the number of Chinese FOC finally re-registered in China is still very limited.

Aware of the reality that the tax burden remained heavy in the past, the Department of Finance of
Hainan Province and two other departments jointly issued ‘the Notice on “Zero Tariff” on Raw and
Auxiliary Materials in 2020, announced that it will implement the “zero tariff” policy in Hainan FTP,
and implement positive list management. The contents of the list will be dynamically adjusted by the
Ministry of Finance in conjunction with relevant departments according to the actual situation in Hainan.
This means that after international ships are registered in China, not only can the ships themselves be
exempted from tax, but also can shipbuilding parts enjoy corresponding tax incentives. At the same time,
the zero tariff policy for raw and auxiliary materials also stipulates that ships (including related parts)
operated by shipping companies registered in Hainan with independent legal personality and with ports
in Hainan Province as their ports of registry can also enjoy the zero tariff policy.

(2) Reduction and Exemption of Corporate Income Tax
Hainan FTP issued preferential policies for corporate income tax on June 30, 20207: for

1 Ships enjoying the Tax Exemption Registration Policy for Special Cases of Chinese-funded International Shipping should
meet three conditions: First, they must be Chinese-funded international shipping ships. The Ship Registration Regulations of
the People’s Republic of China stipulates that the proportion of Chinese capital contribution in registered ships shall not be
less than 50%. Second, the age of the ship must meet certain requirements. Specifically: (1) It has been registered overseas
before December 31, 2005; (2) Range of ship age (taking July 1, 2007 as the deadline for calculating ship age): oil tankers
(including asphalt tankers) and bulk chemical tankers with a ship age of 4-12 years; Bulk carriers and ore carriers with a ship
age of 6-18 years; Container ships, general cargo ships, multi-purpose ships, bulk cement ships, etc. with a ship age of 9-20
years. Three, special tax-free ships must comply with the relevant provisions of the Regulations of the People’s Republic of
China on the Inspection of Ships and Offshore Facilities, obtain a statutory inspection certificate, go through the
classification procedures with China Classification Society, and meet the conditions for safe navigation.

2 Notice on the “Zero Tariff Policy” for Transportation and Yachts in Hainan FTP, No. 54, [2020] issued on December 25,
2020.

3 Administrative Measures for “Zero Tariff” on Imported Vehicles and Yachts in Hainan FTP (Trial), issued by the Ministry of
Finance, the General Administration of Customs and the State Taxation Administration on December 30, 2020.

4 Notice on the “Zero Tariff” Policy for Transportation and Yachts in Hainan FTP ( No. 54 [2020] ) clearly requires: First,
before the whole island is closed, enterprises registered in Hainan FTP with independent legal person status and engaged in
transportation and tourism (aviation enterprises must take Hainan FTP as the main operating base) are exempted from import
duties, import value-added tax and consumption tax for ships, aircraft, vehicles and other operational vehicles and yachts
used for transportation and tourism. The list of enterprises that meet the conditions for enjoying the policy shall be jointly
determined and dynamically adjusted by The competent departments of transportation, cultural tourism, market supervision,
maritime and civil aviation administration of Hainan Province, together with Hainan Provincial Department of Finance,
Haikou Customs and Hainan Provincial Taxation Bureau of the State Administration of Taxation with reference to the items
of transportation and tourism-related industries in the Catalogue of Encouraged Industries of Hainan FTP.

5 ZHANG Yuanbo& ZHANG Cheng, Some Thoughts on Reforming and Perfecting China’s Ship Tonnage Tax System,
Journal of Harbin Institute of Technology (Social Science Edition), Vol. 17, No. 2, 2015, p. 130-134.

6 Notice on the Policy of “Zero Tariff” on Raw and Auxiliary Materials in Hainan FTP, No. 42, [2020] issued on November 12,
2020.

7  The Circular on Preferential Corporate Income Tax Policy for Hainan FTP clarifies: The term “practical operation” means
the management body of an enterprise set up in Hainan FTP that actually performs management functions and carries out
substantial and comprehensive management and control over production and operation, personnel, accounting and property
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encouraged industries, enterprises that are registered in Hainan FTP and have a practical operational
record are entitled to a reduced corporate tax rate of 15%!. Are shipping companies engaged in
international transportation able to enjoy this concession? The answer, the authors believe, is positive.
The Catalogue of Encouraged Industries in Hainan FTP includes the Catalogue for the Guidance of
Industrial Structure Adjustment (2019 Edition), the Catalogue of Industries Encouraging Foreign
Investment (2019 Edition) and the Catalogue of Newly Encouraged Industries in Hainan FTP?. Among
them, the Catalogue for the Guidance of Industrial Structure Adjustment has the independent category
of ships included in the category of encouraged industries®. Although the Catalogue of Newly
Encouraged Industries in Hainan FTP. has not been officially released, the draft for soliciting opinions
issued by the National Development and Reform Commission on September 1 this year has added more
than 100 new industries, including ship supporting facilities and services among the innovative
industries, such as enterprises engaged in ship registration, management, repair, maintenance and
bonded oil refilling services, all of which can enjoy a 15% corporate income tax rate.*

According to relevant statistics, the current corporate income tax in China Mainland is calculated at
25%, while that in Hong Kong China and Singapore is calculated at 16.5% and 17% respectively.
Although some enterprises in the Mainland also pay income tax at 15%, Hainan’s corporate income tax
policy has a wider scope of application and can enjoy direct tax exemption®. Therefore, if this policy can
be finally implemented, not only can shipping enterprises registered in China enjoy tax reduction and
exemption, but also can surrounding supporting facilities and services obtain maximum tax concessions,
which is conducive to further reducing the operating costs of Chinese-funded FOC ships after returning
home and improving the attractiveness and competitiveness of ship registration in Yangpu Port, Hainan.

(3) Individual Income Tax Deductions and Exemptions

Vessels’ crew has always been a high-risk profession, for which the salaries are relatively high. To
protect the right of vessels’ crew, many countries will deduct or exempt their individual income tax. For
example, in Singapore and Sweden, the income tax of vessels’ crew gets totally exempted; in Japan, the
income tax will be only levied on their income from activities on land. As for the subsidies provided
during the sail, the tax will be exempted®; in the UK, the individual income tax will be exempted for
those vessels’ crew who sail abroad for over 183 days in a year; in Netherlands, 38% of the individual
income tax will be deducted for vessels’ crew from the shipping companies with permanent
organizations in Netherlands.” However, in China, there is no such preferential policies for vessels’
crew, which leads that many Chinese-funded vessels will choose to register in the FOC countries to
relieve their tax burden. In 2020, Hainan government released official documents of central government,
which said that high-end talents and highly-demanded talents employed in Hainan FTP are entitled to
the individual income tax rate of 15%.% And qualified crew members (including vessels’ crew and
fishing vessels’ crew), vessel management talents, vessel service talents are all qualified as

affairs.

1 The Circular on Preferential Corporate Income Tax Policy for Hainan FTP clarifies: The term “enterprises in encouraged
industries” refers to enterprises whose main business are described and included in the catalogue of encouraged industry for
Hainan FTP, and major business income accounts for more than 60% of the total income.

2 ZHOU Meifeng, Analysis of Enterprise Income Tax Policy in Hainan FTP, China Taxation, No. 8, 2020, p. 34-35.

3 The Catalogue for the Guidance of Industrial Structure Adjustment (2019 Edition), No.29 [2019] of the National
Development and Reform Commission, issued on October 30, 2019.

4 The Catalogue of Encouraged Industries in Hainan FTP (2020 Edition, Draft for Soliciting Opinions), released by the
National Development and Reform Commission of the People’s Republic of China on September 1, 2020.

5 JIANG Yuesheng, Thoughts on International Tax Policy of Hainan FTP, published in Economic Observation Network,
August 15, 2020, http://www.eeo.com.cn/2020/0815/399830. shtml.

6 ZHAO Shubo, Completing the Taxation System of Ocean Transportation Industry in China with the Reference of
International Practice, Taxation Research, Vol. 4,2012, p. 81. (in Chinese)

7 GAO Yanming, the Advice on exempting the Individual Income Tax of International Vessels’ Crew,
http://www.eworldship.com/html/2016/person_character 0304/112599.htm, March 4, 2016. (in Chinese)

8 The Central Committee of the Communist Party of China, the State Council, Overall Plan for the Construction of Hainan
Free Trade Port, June 4, 2020.
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highly-demanded talents in Hainan'. So as long as the vessel is registered in Hainan, the vessels’ crew
will get individual income tax deduction and exemption accordingly.

(4) Tax Rebate of Vessels

In the Overall Plan for the Construction of Hainan Free Trade Port (hereinafter referred to as the
Overall Plan) issued in 2020, there are special tax rebate policies for the domestically built vessels?,
which should meet all the following three requirements:

@ vessels should be built domestically;
©@ vessels should be registered at Yangpu Port of China;

® vessels should be engaged in international shipping.> Such policy will reduce the cost and trigger
the vigor of domestic shipbuilding industry.

(5) Bonded Qil

Bonded oil is a kind of duty-free oil specifically for the international sailing vessels offered by one
country. Those authorized bonded oil companies can import international fuel oil directly and
independently, and avoid the import tax like tariff and consumption tax, while the import quota of
domestic fuel oil of those companies can still be retained.* Compared with the oil price in Singapore,
the oil price at ports in China is $10-$15 higher per ton>. For further developing the shipping industry of
Yangpu Port, Hainan FTP determines to provide bonded oil for the international shipping vessels and
carry out export tax rebate policy®. Furthermore, technological innovation has been made to the mode of
bonded oil refueling, from “one fuel ship for one shipping vessel” to “one fuel ship for more shipping
vessels®”.

Yangpu bonded fuel business started from a 97-ton fueling in February 2020. Since then, the
business has seen a continuous growth. Up to now, there have been 174 international vessels fueled
more than 93 thousand tons bonded oil at Yangpu Port, which strongly stimulates the construction of
Yangpu Free Trade Port Zone.’

3. Optimizing Financing Conditions

Shipping industry has a big demand for capital, which cannot be satisfied by the limited financing
products directly offered by domestic banks. In that case, the industry practitioners have to mainly resort
to loans to cover the payment for the purchase or building of ships.!® In fact, China once had

1 The People’s Government of Hainan Province: The List of Highly-demanded Talents in Hainan Free Trade Port, August 28,
2020.

2 Overall Plan for the Construction of Hainan Free Trade Port: Under the premise of effective supervision and risk control,
domestically built ships registered at Yangpu Port of China and engaged in international shipping are entitled to export tax
rebate as in the situation of export.

3 The Central Committee of the Communist Party of China, the State Council, Overall Plan for the Construction of Hainan
Free Trade Port, June 4, 2020.

4 ZHU Shigiang, LI Jun & ZHANG He, Exploring the Construction of International Vessels service Base in Archipelago New
Area: Thoughts on Building International Vessels Service Base in Zhoushan Archipelago New Area, Zhejiang Economy, Vol.
16,2013, p. 48-49. (in Chinese)

5 ZHUANG Shaohui& CHEN Sheng, Strategies of Industry Development under New Systematically Supply: Take the
International Vessels Bonded Oil Supply Industry in Zhoushan as Example, Chinese Market, Vol. 29, 2020, p. 58-59. (in
Chinese)

6 Overall Plan for the Construction of Hainan Free Trade Port: Domestic ships with both domestic and foreign trade goods on
board which transit at Yangpu Port of China are allowed to refuel with bonded fuel required for the voyage, or tax rebate
could be claimed if the ships refuel with locally produced fuel oil for the voyage.

7 During one voyage, one fuel ship can fuel up just one international shipping vessel.

8 During one voyage, one fuel ship can fuel up more than one international shipping vessel.

9 FU Zhi, CHEN Kairen& LI Zheng, New Engine: Yangpu Bonded Oil Fueling Center Has a Steady Start,
http://hi.people.com.cn/n2/2020/1204/c231190-34455709.html, December 4, 2020.

10 HAN Jingwei, REN Jinghui & JIANG Qiuhua, The Barriers that Prevent Chinese-funded Vessels with Foreign Nationality
from Returning to China, China Transportation News, Vol. 7,2015, p. 1. (in Chinese)
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preferential policies for shipbuilding loan of shipping companies. However, such policies were
abolished after 1995. Since then, the loan interest rate was raised to 8%-15% from 3.6%, which was
about 4% higher than that in other countries. The repayment period was also narrowed to 5-10 years and
the loan should be repaid after tax. Once delayed repayment happened, the ship companies should pay
another 20% penalty interest.' While in abroad, there are more financing products, better service and
more flexible modes. In most occasions, their loan term is generally 10 years with a lower interest rate
of 3.23%-3.75%. In 2018, the volume of constructed vessels in China accounted for 43% of that in the
whole world, while the vessel financing was lower than 10%. Newly-built international vessels
generally choose overseas financing.?

To ameliorate the financing environment of vessels with Chinese nationality, the Overall Plan
proposes to cancel the restriction on overseas financing of vessels and replace deposit with insurance. It
also encourages financing institutions to put forward various financing business. The implementation of
specific policies still needs to be further issued by Hainan.

4. Streamlining Registration Procedure

In the past, China was notorious for its cumbersome registration procedures. During the
implementation of the Policy of “Tax Exemption Registration System of Special Cases”, to complete the
whole procedure, vessels should get 11 related documents and materials, which needed many
departments to approve like Ministry of Transport, the registration authority of applying vessels, China
Classification Society.®> What’s more, because the time limit for approval were not specified, it still
needed 6-9 months to complete re-registration, even if the applying procedure was smooth, which may
cause huge loss to the vessel owners due to a long port time.

So in order to mitigate negative effects caused by complex registration procedure, on November 10,
2020, Hainan FTP issued the Stipulation of International Ship Registration Procedure in the Hainan Free
Trade Port (hereinafter referred to as the Stipulation), in which approval process, time limit of approval,
nationality changing of vessels and other aspects all get improved.

(1) Optimizing Approval Process

The Stipulation clarifies that the international ship registration can be completed online and by all
registration institutions in Hainan®. Vessels’ certificates and other documents issued or endorsed by
maritime administrations will be all approved by ship registration institutions. Registration can be
approved with electronic version of related certificates and documents®, which streamlining the vessel
registration procedure. What’s more, the information of vessels’ certificates will be shared among ZC,
Maritime Safety Administration and Ministry of Transport, which will make approval more efficient.

(2) Shortening Time Limit

When the applicants submit materials during ship registration, the officials in Chinese mainland
will make applicants submit all originals of needed materials that may be rejected once there appears
any problems, which may extend the time limit of approval. However, in order to offer convenience to
applicants, the officials in Hong Kong China will ask them to submit scanned copies of materials at the
beginning. Only when the scanned copies all meet the requirement, they will collect and verify originals

1 CHEN Jihong, ZHEN Hong & ZONG Beihua, The Main Reasons Why Chinese Vessels Change Their Nationalities and
Warnings, Sailing Technology. Vol. 5, 2008. p. 72. (in Chinese)

2 JIN Xiaoyu, HE Zhicheng& PAN Tongtong, The Future Will Be Bright if the Shipping Industry of Hainan Get Precisely
Self-position, China Transportation News. June 9, 2020, p. 3. (in Chinese)

3 XU Minxia, The Advice on Optimizing the Policy of “Tax Exemption Registration System of Special Cases”. Water
Transportation Management. 32(9), 2010, p. 13-16, 26. (in Chinese)

4 Article 10 in the Stipulation: The applicants can apply the vessel registration through Maritime Safety Administration
information system online, or apply at the registration institution.

5 Article 11 in the Stipulation: For the applicants registering through the information system, the registration institution can
register the vessel according to the electronic materials. When applicants get the registration certificates, they should submit
applying materials stipulated in the article 8.



Analysis of Issues Related to the International Ship 31
Registration System in the Hainan Free Trade Port

of materials'. The Stipulation issued by Hainan FTP also takes this practice. Applicants are not
mandated to present the original certificates which can be verified on the e-government platform, nor
the documents issued by maritime authorities, which reduces the applying materials and shortens the
approving time. Also, the Stipulation clarifies the time limit for vessel registration. Once the vessel
registration institution sends Notification of Acceptance, single item should be completed within one
workday; if there are more than two items, one more day is permitted’>. Compared with the previous
7-day time limit, the approval time get shortened by nearly 86%.3

(3) Making Nationality Changing of Vessels More Easily

Considering that Chinese-funded FOC ships will suffer losses due to long port time when changing
nationality, according to the article 16 in the Stipulation, for all the domestic vessels re-registering at
“Yangpu Port of China”, when the applicants make cancelation registration at the previous port, they
can make registration of international vessels ownership and nationality with relevant materials and
certificates at Yangpu Port at the same time, thus solving the problem of non-suspension of ship transfer
and greatly reducing the cost of time and money*.

5. Relaxing the Limitation on Business

For the shipping business, foreign-funded cruises cannot enjoy the same treatment as
Chinese-funded cruises. To attract those Chinese-funded FOC ships, Hainan FTP will permit those
Chinese-funded FOC ships to take part in coastal container transportation among ports in China and
coastal cruise transportation. What’s more, the policy of international sea cruising for Chinese-funded
FOC ships has already been in discussion.’

In a bid to attract Chinese-funded FOC ships to reregister in China, Hainan FTP also makes some
innovation for the nationality changing of Chinese-funded FOC ships. When the Chinese-funded cruises
re-register in China, they can choose to hang the flag of the PRC, or the flag of Hong Kong China, and
they are permitted to take part in the coastal cruise transportation with Sanya as their departure port.
This policy can not only provide vessels’ owners with more choices when registering, but benefit the
expansion of Chinese fleet scale.

II1. Prospect Analysis of Hainan FTP Attracting Chinese-funded FOC Ships to Register in China
i.The Achievements of Hainan FTP in Attracting Chinese-funded FOC Ships to Register in China

Since Notice by the State Council of Issuing the Framework Plan for China (Hainan) Pilot Free
Trade Zone was issued in 2018, the vessel registration business at Yangpu Port has seen a huge progress
(table 4). Although the number of vessels registered at Yangpu Maritime Safety Administration is far
less than that of Sanya Maritime Safety Administration, the total load capacity of registered vessels,
78435 tons, ranks the first place among other registration administration in Hainan. From this point, it
shows that the vessels registered at Yangpu Maritime Safety Administration are all high quality vessels
with big load capacity, which just meets the demand of Chinese fleet.

1 ZHANG Liying, the Law-related Problems When Chinese-funded Vessels Register in Hong Kong China and Apply for the
Flag of Hong Kong China, International Economic Cooperation. Vol. 5, 2011. p. 91-94. (in Chinese)

2 Article 12 in the Stipulation: The vessel registration institutions should complete the registration within one workday once
they send notification of acceptance. If more than 2 items are applied to be handled together, one more workday is permitted.

3 XIAO Xiao, Benchmarking with international practice, Hainan gets some changes. Subscription in Wechat “Hainan Free
Trade Port”. November 30, 2020.

4  Article 16 in the Stipulation: For the domestic vessels registering at “Yangpu Port of China” for the transiting ownership and
other reasons, the applicants are permitted to make cancelation registration at the former port, and make registration of
international vessels ownership and nationality with relevant materials and certificates at Yangpu Port at the same time

5 The Implementation Plan for Conducting Guiding Opinions of the CPC Central Committee and the State Council on
Supporting Hainan in Comprehensively Deepening Reform and Opening Up, Ministry of Transport of the People’s Republic
of China, July 25, 2018.
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Institution Number % Total load capacity %
Administrative center of 0 0 0 0
Hainan Maritime Safety
Haikou Maritime Safety 48 16.49% 21989 17.09%

Administration
Qinglan Maritime Safety ) 0.69% 14 0.01%
Administration oo e
Sanya Maritime Safety 202 | 69.42% 7278 5.66%
Administration
Basuo Maritime Safety 0 o
Administration 1 0.34% 366 0.28%
Yangpu Maritime Safety 31 10.65% 78435 60.96%
Administration ) )
Sansha Maritime Safety 4 1.37% 20585 16.00%
Administration ) '

Table 4: the number, total load capacity and proportion of registered vessels at different
registration institutions in Hainan Province in 2019’

As the Overall Plan was issued in 2020 and other supporting measures on customs, taxation and
administration were also put forward, the number of international vessels with “Yangpu Port of China”
as the port of registry has realized an obvious increase. According to the relevant statistics, as of
November 25, 2020, there are 5 newly founded shipping companies in Hainan; and 200 more vessels
registered or re-registered at Hainan FTP, which is 57% higher than that of last year during the same
period; the international vessels’ load capacity increase by 3.2467 million tons, which is 87% higher
than that of last year; there are another 19 international vessels registered at “Yangpu Port of China”,
which increases by 3.1726 million tons load capacity. The load capacity per vessel increases from 60
thousand tons to 150 thousand tons, then to 300 thousand tons, which has seen twice huge growths in a
half year.?

So for attracting Chinese-funded FOC ships, Hainan FTP international ship system has gained some
progress. However, because this policy is newly issued and the supporting measures are still being
constructed, there are also some problems appearing.

ii. Problems in Carrying out the Registration System
1. The Preferential Policy for the International Ship Registration are Difficult to be Put into
Practice

Although some policies in the Overall Plan release many beneficial signs, those policies are hard to
be put into practice. For example, in June, 2020, a vessel called “COSCO Shipping Xing Wang”
(Shipping Xing Wang from China Ocean Shipping (Group) Company) got registered at “Yangpu Port of
China”. This vessel is domestically-built and engaged in international shipping, which meets all
requirements stipulated in the export tax rebate policy in the Overall Plan. But the import tariff the
vessel’s owner had paid for the accessories of the vessel during construction were hard to be refund?.

1 The Statistics and analysis of vessels registered in administrative areas of Hainan Maritime Safety Administration in 2019.
https://www.hn.msa.gov.cn/data/37841 jhtml, visited on December 23, 2020.

2 SHEN Xiaoming, the secretary of provincial party committee, investigated and survey at Yangpu Maritime Safety
Administration. https://www.hn.msa.gov.cn/hsze 10 1/38894 jhtml, December 4, 2020.

3 HUANG Hailing & CHEN Jinghua, Policy Research Center of Provincial Party Committee: the Challenges of and Advices
to the Integrated Innovation of Hainan Free Trade Port International Vessel Registration System, subscription in Wechat
“Hainan Today”. Vol. 7, 2020. p. 33-35.
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What’s more, those newly-built vessels that are going to register at Yangpu Port recently were all built
one or two years ago, whose accessories are mostly imported. If it’s hard to make tax rebate for the
imported accessories, the positivity of vessels registering in Hainan will be greatly affected.

According to the Stipulation, the time limit for making international vessel registration is one
workday'. But “COSCO shipping Xing Wang”, as the first vessel registered at “Yangpu Port of China”,
spent 3 days completing the registration.? In contrast, in Guangzhou Nansha free trade zone and Hong
Kong China, the whole procedure just cost 1 day and 2 hours respectively®. Besides, because Hainan
Yangppu international vessel registration center was just constructed, there are not enough talents who
have good command of foreign language to handle the global vessels consultation and registration all
around clock.

2. Various Tax Incentives are Prone to Cause the Risk of Tax Base Erosion

According to the Overall Plan, under certain conditions, Hainan will realize zero-tariff in the future,
which is lower than the tariff rate of 7.5% China has now. Corporate income tax rate will decrease to
15% from 25%; individual income tax rate will be reduced from 45% to 15%; VAT, consumption tax,
vehicle purchase tax and other taxes will be all concluded into sales tax*. There is no doubt that strong
taxation preferential policies can improve the competitiveness of Yangpu Port as the international ship
registration port, but such policies may also cause tax base erosion. Especially to those multinational
corporates doing international transporting business, we should prevent them from setting shell
companies in Hainan that abuse tax preferential policies to harm mainland taxation and disturbing the
normal order of Chinese taxation.’

Hainan FTP has taken some international standards for reference when planning taxation system,
like some stipulations on substantial activities and the actual offices of management. And in the policy
of deducting and exempting income tax, it is clearly stipulated that corporates must “practically
operate™® and persons must “work in Hainan FTP™7. But when it comes to practice, the detailed judging
elements are still to be further clarified. “Working in Hainan FTP” is generally easy to be judged, which
can rely on elements like days staying in Hainan FTP, household registration and labor contract; but
“practical operation” of corporates is more abstract®, it still needs to be discussed that how to understand
and set the rules of “practical operation”.

3. Some System Are Still Conservative

Considering the correlation between the age of a ship and its performance in environment
protection and safety technology, the Ministry of Transport of China remains reluctant to lift the 34-year
limit for general cargo ships and 33-year limit for bulk carriers, despite the shipping companies’ strong
call for relaxing the limit.” However, the policies in Hong Kong China are more flexible. There is no

1 Article 12 in the Stipulation: The vessel registration institutions should complete the registration within one workday once
they send notification of acceptance. If more than 2 items are applied to be handled together, one more workday is permitted.

2 The first vessel “Prosperity” gets registered at “Yangpu Port of China”, all the maritime certificates are approved in 3
workdays, China Transportation News, http://www.mot.gov.cn/jiaotongyaowen/202006/t20200605 3323121.html, June 5,
2020.

3 ZHANG Xiheng, The Hong Kong China Vessel Registration System and the experience, Scientific development, Vol. 1,
2009, p. 62.

4 The Central Committee of the Communist Party of China, the State Council, Overall Plan for the Construction of Hainan
Free Trade Port, June 4, 2020.

5 CHEN Yikan, Hainan Free Trade Port Reconstructs Taxation System, Relieving Tax Burden instead of Being Tax Heaven,
http://www.hi.chinanews.com/hnnew/2020-06-03/528782.html, June 3, 2020.

6 Notice by the Ministry of Finance and the State Taxation Administration of Preferential Income Tax Policies for Enterprises
in Hainan Free Trade Port, June 30, 2020.

7 Notice by the Ministry of Finance and the State Taxation Administration of Preferential Value-added Tax Policies for
International Shipping Vessels in Hainan Free Trade Port, September 21, 2020.

8 LIU Lei, Thoughts on the Innovation of Taxation System Reform in Hainan Free Trade Port, International Taxation, Vol. 11,
2020, p. 3-8.

9 Notice of the Ministry of Transport, National Development and Reform Commission and the Ministry of Finance on
Revising and Issuing Opinions on Implementing Mandatory Scraping System of Shipping Vessels, January 6, 2017.
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mandatory stipulation for the vessel age, as long as the vessel condition can meet the testing
requirements, the vessel can be used for shipping business', which is beneficial to the effective use of
resources.

4. Lacking Supporting Measures of Supervision

All policies and stipulations issued by Hainan FTP are releasing preferential information to attract
vessels to register in China. However, the reason why some countries and regions like Singapore and
Hong Kong China can ensure both the quality and quantity of vessels registered is that they carry out
strict supervision on the vessels’ original registration place. For example, if the Marine Department of
Hong Kong China finds out bad records of vessels that come for registration, they will not only conduct
pre-registration flag State quality control audits, but also monitor the vessel’s movements immediately
after registration. Besides, they will inform the vessel’s owner of the problems existing in vessels’
equipment and stuff management and relevant advices. The inspecting content, result and advice on
management can be all found in the inspection report issued by the inspector. And the Marine
Department of Hong Kong China will visit regularly to secure the safe operation of vessels.?

So apart from giving preferential policies, Hainan FTP should also conduct strict inspection on the
quality, technique, ship crew and other aspects of vessels with Chinese nationality. For Hainan FTP ship
registration system, it still needs to think about how to scientifically plan and conduct supervision
measures of vessels.

IV. Advice on Optimizing the Registration System
i. Clarifying the Responsibility of Relevant Departments to Promote the Conduction of
Preferential Policies

As a comprehensive system, international ship registration system doesn’t only need to revise
relevant marine regulations, but the cooperation of relevant central departments (table 5). If this reform
only relies on the efforts of Maritime Safety Administration, all the preferential policies may be hard to
put into practice, which may hinder the return of Chinese-funded FOC ships.

No. Contents Related department
Suspending the implementation of the superior law (including
laws and administrative rules) of Hainan Free Trade Port
1 International Vessel Management Regulation; authorizing the
legislation about Hainan Free Trade Port international vessel
registration management in Hainan Free Trade Port Law.
Leading the drafting of Hainan free trade port international vessel
management regulation; put all integrated innovation regimes
into stipulations of law; innovating the systems of Hainan free Maritime Safety Administration
2 trade port international vessel registration, ship crew of Hainan
management and shipping company safety management; Province
innovating to conduct joint onboard ship inspection and other
supervisory methods
Tax deduction and exemption for the registered shipping
companies and relevant service companies (financing, leasing,
fixing, insurance, law service); tax deduction and exemption for
the Hainan free trade port international vessels; personal income
tax deduction and exemption for the senior management
personnel in the companies above and ship crew; set standard of
application for tax incentives; cancel the tax filing requirement of
outbound foreign exchange payment
Classifying Hainan free trade port international vessels; tax
4 deduction and exemption for tariff, import VAT; simplifying the Haikou Customs
supervising and detecting systems

Hainan Provincial People’s
Congress

Department of Finance of
Hainan Province; Hainan
Provincial Tax Service

1 Liying, A Comparative Study of ‘Hong Kong Flag’ Ship Registration, Asia Pacific Law Review, Vol.18:2, p. 202(2010).
2 ZHANG Liying, The Law-related Problems When Chinese Vessels Register in Hong Kong (SAR) and Apply for the Flag of
Hong Kong (SAR), International Economic Cooperation, Vol. 5, 2011, p. 91-94. (in Chinese)
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The feasibility of ad hoc arbitration and arbitration abroad for
colmmerc_lal d;spu_te qf vessels; the feasAlblhity O.f permitting Provincial High Court;
foreign arbitral institution to conduct arbitration in Hainan free .
5 . . Department of Justice of
trade port; compulsory notarization project for vessels Hainan Province
registration; opening up for notarization institution; priority of
compensation of financing and leasing leasers
. o . T People’s Bank of China Haik
Relaxing the limit on financing abroad of vessels; simplifying the eopie s Banik of \.una Hatkou
. . Branch Office (State
6 financing procedure and foreign exchange management S .
rocedure Administration of Foreign
P ) Exchange Hainan Branch)
Permission to hire overseas ship’s crew; social insurance of
. o . . o Department of Human
overseas ship crew; unified conducting of detecting maritime . .
7 o . f . Resources and Social Security
labor condition; permission for enterprises abroad to establish . .
. L T . of Hainan Province
ship crew training institution in Hainan free trade port.
] Visa free policy and duration of stay of ships’ crew with foreign Department of Public Security
nationality and their accompanying families. of Hainan Province
Simplifying the industry management for Hainan free trade port Department of Transport of
9 international vessels, shipping companies and waterway . .
. - : . Hainan Province
transportation ancillary industries
Canceling the import ission of used mechanical and
anceling the import permission of used mechanical an Department of Commerce Of
10 electrical products for vessels; promoting the high-level - .
. . . Hainan Province
construction of single window
Setting mutual insurance organization and captive insurance . .
. Lo . Lo Hainan Banking and Insurance
11 companies of shipping industry; increasing insurance products .
N Regulatory Commission
for shipping industry.

Table 5: the relevant departments and their working contents in Hainan free trade port
international vessel registration system!

So here comes some advice. The provincial leaders should take the leading role, promote the
subordinate departments to draw out the working plan, and arrange reasonable timetable according to
the complexity of system construction, clarify the responsibilities of each party, put forward more
detailed supporting measures and implementing rules and establish practice-oriented international ship
registration system, without making the preferential policies castles in the air.

To make it not hard to refund tax anymore, Hainan taxation authorities should further clarify the
procedure of tax rebate and complete relevant supporting services. For example, the authorities can
learn from the practice of Hong Kong China, putting applying charts, relevant notices and laws and
regulations on the website of Yangpu Port office for download, and improve the efficiency of tax rebate
through applying and approving tax rebate online. To solve the problem of low registration efficiency,
the institution can also learn from Hong Kong China, strengthening the training of approving personnel.
At the same time, to avoid registration being affected by jet lag, the institution can set offices in global
major cities, to make it easier for vessels’ owners to register.

ii. Putting the Rules of Practical Operation into Practice to Avoid Tax Base Erosion

The conducting of rules of practical operation should pay attention to the following two points:

Firstly, we should balance the general rules at home and abroad and the special rules in Hainan
FTP.

In Action 5 - 2015 Final Report?, it is mentioned that “substantial activity” is one of two factors
judging harmful tax practice, which is to prevent some countries or regions from abusing tax

1 HUANG Hailing & CHEN Jinghua, Policy Research Center of Provincial Party Committee: the Challenges of and Advices
to the Integrated Innovation of Hainan Free Trade Port International Vessel Registration System, Subscription in Wechat
“Hainan Today”. Vol. 7, 2020, p. 33-35.

2 BEPS Actions are developed in the context of the OECD/G20 BEPS Project, the 15 actions set out below equip governments
with domestic and international rules and instruments to address tax avoidance, ensuring that profits are taxed where
economic activities generating the profits are performed and where value is created. Among the Actions, the fifth action is to
counter harmful tax practice with a focus on improving transparency.
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preferential policies to attract corporates'. In Commentaries on the Articles of the Model Tax
Convention, the meeting places of the board of directors and alike institution have been listed as a factor
of places where actual offices of management locate?. The domestic law in China has also stipulated the
conception and its notification of actual office of management’. While “practical operation” is a new
conception raised by Hainan FTP, which is to avoid Hainan FTP being a new tax haven. The innovation
of this conception is to combine “practical operation” with actual offices of management. From the
aspect of applied environment and purpose, this measure is basically the same as substantive standard to
govern and substantial economic law of tax haven in the OECD Model Tax Convention.

Secondly, we should clarify the core factors and auxiliary factors. Core factors is essential to judge
whether the corporates registered in Hainan FTP conduct “substantial operation”. The key to judge
whether there existing “substantial operation” is that whether the institutions set in Hainan FTP can
conduct comprehensive management and control to corporates*. Because management and control rely
on relevant personnel, Hainan relevant taxation system should stipulated certain portion for the senior
executives and personnel conducting actual control who work or live in Hainan FTP. And such portion
can be regarded as one of the core factors judging “substantial operation”. While other factors like
capitals, account books and working places can be regarded as auxiliary factors.

iii. Further Relaxing the Limit on Vessel Age

In most countries and regions like America, Greece and Hong Kong China, there is no limit on
vessel age for registered vessels. Instead, they will strengthen the vessel inspecting and shipping
company management. Because for shipping companies, the fundamental guarantee of their sustainable
development is safe operation. The vessel age is not everything that determines navigation safety. To
lower risks, most shipping companies will choose to obey the international convention or the
stipulations of national maritime safety administration as much as possible. Many vessels whose age has
been over 34 years are still usable for transport.>

What’s more, premature scrapping of ships is not a best strategy no matter for China or for
corporates. At present, the 80% of the capital used to construct new vessels is from loan®, whose interest
is 5% higher than that of international market. For those shipping companies, because of the high cost of
financing and lack of shipbuilding allowance, most of the profit earned will be used to repay the loan.
For the capital-intensive shipping industry, this can only make things worse. So Hainan FTP can try to
relax the limit on the vessel age, paying more attention to the vessel testing and shipping company
management.

iv. Establishing Complete International Ship Supervision System
It is a systematic project to strengthen the supervision duty of registration place. First of all, the
companies owning vessels and the personnel on the vessel should be also regarded as the targets of

1 OECD: Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance, Action 5 -
2015 Final Report (translated by International Taxation Office of State Taxation Administration), 2016, Beijing: China
Taxation Publishing House, p. 367-409.

2 OECD: Commentaries on the Articles of the Model Tax Convention (translated by International Taxation Office of State
Taxation Administration), 2017, Beijing: China Taxation Publishing House, p. 182.

3 Article 2 in Enterprise Income Tax Law of the People’s Republic of China (2018 Amendment): The term “resident enterprise”
as mentioned in this Law refers to an enterprise that is established inside China, or which is established under the law of a
foreign country (region) but whose actual office of management is inside China.

Article 4 in Regulation on the Implementation of the Enterprise Income Tax Law of the People's Republic of China (2019
Revision) : The term “actual office of management” as described in Article 2 of the EIT Law refers to the institutions
conducting comprehensive management and control practically to the operation, personnel, capital, accounts and other
elements of enterprises.

4 Notice by the Ministry of Finance and the State Taxation Administration of Preferential Income Tax Policies for Enterprises
in Hainan Free Trade Port: Substantial operation refers to the actual office of management of enterprises are set in Hainan
FTP and conduct comprehensive management and control practically to the operation, personnel, capital, accounts and other
elements of enterprises.

5 GUO Weina, the Discussion about Limit on Vessel Age in China, Transportation Technology, Vol. 5,2007, p. 114.

6 GUO Weina, the Discussion about Limit on Vessel Age in China, Transportation Technology, Vol. 5, 2007, p. 113.
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supervision, as well as the vessels. Then the supervising stages should be divided into on-registration
and post-registration, which can make supervision more pertinent.

In the course of registering, authorities may, referring to Hong Kong’s experience, adopt FSQC
system to make a primary assessment to the quality of vessels. Besides, we should strictly conduct the
Rules of the People’s Republic of China on the Safety Supervision of Ships, requiring vessels to get
vessel inspection certificate issued by authorized institution before applying for registration. For ship
crew, they should submit the certificates issued by engaged countries of STCW rules.! After registration,
the maritime safety administration institution can set assessing index for vessel quality and company
management, assessing the vessel quality of registered vessels regularly. To those vessels and
companies with low marks or bad records, the institution will conduct the special safety detection
specifically. For ship crew, blacklist system can be applied. Those crew who have been in the blacklist
and make the same mistake again will be forbidden to work on the international vessels.

V. Conclusion

Now, compared with the former policies China adopted to attract Chinese-funded FOC ships, the
international ship system in Hainan FTP has made a huge breakthrough, which relaxes registration
conditions and taxation greatly, and creates good financing environment and convenient registration
procedure for vessels through various methods. However, this system is still in its primary stage, many
problems have appeared in the practice, like frustrated preferential policies, inefficient registration,
conservative policies and lack of supervision system. In the future, all the related departments in Hainan
province should further clarify their responsibilities, perfect relevant supporting measures and laws,
promote the conduction of preferential policies. At the same time, they should further relax the limit on
the vessel age, remove the center of supervision to the testing and management of vessels, conduct
supervision pertinently through complete quality assessing system of vessels’ crew, vessels and ship
companies and blacklist system. These measures can guarantee the coming back quantity of Chinese
vessels hanging “flags of convenience” and the quality of registered vessels, promote the transition of
China from a shipping giant to a shipping power.

Translators: YUE Shan

CAO lJie

Editors (English): YUE Shan
CAO Jie

Executive editor: LUO Yueqi

1 International Convention on Standards of Training, Certification and Watchkeeping for Seafarers: it was adopted by
the International Conference on Training and Certification of Seafarers on 7 July 1978, and entered into force on 28
April 1984. The 1991 amendments, relating to the global maritime distress and safety system (GMDSS) and conduct
of trials, were adopted by resolution MSC.21(59) and entered into force on 1 December 1992; The 1995 amendments
were adopted by resolution 1 of a Conference of Parties to the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers, which entered into force on 1 February, 2002. China was engaged into
this convention on 28 June, 1981. Now the Convention and its amendments are all effective to China.
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VRS b 78 FIRSRE TS HBUFEE. F 8584 IHEREAAA DB ERR S, JE#E
H IMO BT tH & 1 S04SR 2 1 (recommend) 5 [ 35 36 5K FH 8 i AT AT HROARE . ' TMO BT 40 24K,
R NRERONTIZ 22 45 KT G ia BRI ) i, ik 4 v A 8 SR e — AN ) S UL R
B N F R E LG RIT IMO M AR IRA R, B IMO 8 15k (E bR HHA L
21) KL KSR E B br (mandate) 5 BR §E (functions) 4, IMO fE A SBEE EAERRT “ L I1IHL
K7 (specialized agency) R ARHE (BEEEZEE) 5 57 FHIME R, WKL 1982 (BAE EEHE
ALY FEEE 41, 53, 60 St 20 kW KilF KR B DL “ EEERAL” (competent
international organization)[H]4Z P 32 ALFR YR IMO 2K 40 5 2 B Frog T, 171X L8 [ bR 53 41 1947 136 Fr i
T IR 1) 52 AR AR BRI 5K MO T RE 6 A8 K K il s e 34 1 £ 2R A

IMO 75 B A A N 6 € b, ol K geil45 DU B A 2)(Convention), X284 4]
(s Bk, BB BB ERAL SR, W& ES B E s Kk IMO

tOWCR, B L, WRREEEEER, AR A ST AU S AR 2018 B 5 AR
G RWIE (AEREEEIRERSS T P E e 2 e R St 7o) (WA LS. 17ZDA146) HIFT B
PEWFTCIR -

1 IMO Convention, Art. 1(a), (b) and Art. 15(j).

2 Allen, C. H., Revisiting the Thames Formula: The Evolving Role of the International Maritime Organization and Its
Member States in Implementing the 1982 Law of the Sea Convention, San Diego International Law Journal, Vol. 10,
p. 271-272, 284 (2009).
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H & IR, XA 2 DR VE AR RO . SRR A 29T RS AR A 75 ZE A R 1Y
NFERERTE LA L), BRI IMO & “45 U587 B N SFAh etk SCfrF . T It
VR BN LA TEE BT ARSI A A, PR X S b 78 SOt AN ) A 2 SR A VR R ROR
SO FE A oA UIRE SR R A 2 4 250, R R A IR SRRSO, HAR VRS AL
B, W 3 S A L) 2 ) R U R VA RO RUR

A EARAE THEE “IMO S B AL " A e R N ARAh, S i R i 12 375 i
AL BRI Sk RS T, ISR B MO HAZ PR AR AR S, IX R 5O “IMO 33
e AL A SRR, B MBS s

=. IMO BHIFZIH LR

(—) IMO f 7 BB £5e /1A
H 1959 4E IMO OBk, #Z% 2020 45, IMO O — M EA7 mik 174 AN E K 3 ANFER
AR EBRA L RN R T 4 B R A BIRIE LTS S AR SR I
53 M ALIFVCETS, LIRS 800 22 ANKNIAN A, 550 B LN 2 riek 7 A BR A AL 7 43 Ll
Bk 99% A b W T RAEE, & EEE RFEREREA—, SR E BB A
LA, SEMm IMO E4ERRIE EAAT . 224 KIMR TAEHESD Z B Wi IMO Hi KT &
A H A EAE TR RA R, METSRREELR . 7 HE Tk, IMO
K — Z 548 ik B SR ot M B i 3 R B 2915 7%, i “WS =S H1]”  (Port State Control, PSC)+
Cifg BN ER . RAE K AB PR A5 1 B Br A 29) (International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers, STCW ). ( [H fr % £ & MU ) (International Safety
Management Code, ISM). “ /& EZRIMETE” (Self-Assessment of Flag State Performance)...... 55 .
RAE MO i 1 i &M% 77, (AR R sege e io th R I N Ek.  “H 0 EE R 5
i “HEOEERIATE” (Port State Control Officer, PSCO) FEESRZ —E MR, — B
BAERF, SFEOSOEREXRSG . (FRINZ. KIESMEIEARHEE PR A L)) 18 L
H R I, IMO HER XS R 01 B Fr s A il A\ 03 E AT BT o A%, AR BBIEAT SE i H A I 45 R
B, PRIEUETS, DAREHAEE NN T K FREREAESE T . 2T (Ere 28 B0
EPATIERES, FER2 UL RIEREZ T, BRI E A 2R B &AL, filis
ARG R TIEB AR, MG s w ik AT e “ S R B PP 7y B e A S [
HE R RS R B LRE ). E CAREEERBLAVE” s A AT EE E R B R A, 33
B VIR SRR Z TSR, T AN AL (s R POt B A B
(=) B
BT ERFE AR SRR, I IMO B [ B A MR A R, AT AR “A SRR
(sub-standard ships) KIAFELE (] . (R 2002 4E 6 A, IMO %5 88 Jm I H & UEd %, .

1 Member States, IGOs and NGOs, IMO, http://www.imo.org/en/About/Membership/Pages/Default.aspx.

2 MRALRBERLFAIZHE: IMO, Status of IMO Treaties (July 3, 2020),
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.

3 Mansell, J. N.K., Flag State Responsibility-Historical Development and Contemporary Issues, Germany:
Springer-Verlag Berlin Heidelberg press, 2009, p. 143.

4 IMO Resolution A.912 (22), Self-Assessment of Flag State Performance, 29 November 2001.

5 fgERE. SKREAPH: (REPRGEARBEEFZIED, 8 (RS EZEIR) 2010 4 6 A5 78 #1, 321 T,
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WS 19 [E Fr i 22 e | R LAl B @ Sr i) — & “IMO B E /RS H#H AL 7 (IMO Model
Audit Scheme), TIXENHIEZ2Z% “HFRAMHRA LKL LW EEZITL” (ICAO Universal
Safety Oversight Audit Programme, ICAO USOAP) T1fi>k. 'f& IMO Kk i [H%% /K, R4 2003
11 H IMO % —+ =i K2 LA A23/Res. 946 SCAEIER, Sl RIRE SN “IMO B
E/RTEEZALE” SO “IMO A E E & #ZALE]” (Voluntary IMO Member State Audit Scheme,
VMAS). 1M A.23/Res. 946 RN B ERHAIA H ML Z LI, BRI FRMWIES: B—, N
RIE IMO “ EEMGHEAL)” 3RV RIEL), AN BZIEAERH “BUAE”  (the States) 17 AEMfE
(flag states), #5722 A7 A AL OO0 B G4 AR 1L L 9 e TR s 1 [ S5 G2 s 3=, [
TR SR AN HE B 0 1) S 12 S AZATL AR PR T RE I, a5 AR SR S ) B AZ AL (0 1 ST S TR AR

IMO IEXUCRHFEE RS, IFLAERZTT 51— NAMHON i o1 B AT 78 29 5 AL
! [a] R R ML A A R T, 2005 4EAE IMO 5 24 i k4 Bilad “IMO E B HLE” L °
2006 4% 2013 4 4HEAT “IMO BIEHZALH” #H. “IMO BIEH LS ” wIALIE «MiHs E =0
HPF” FISCRRAS, HEH 2006 F2MEa0)E, H “HBME” FARZ “amifl )7 e 5 EH
HEOHAEARA L REEFRNE, ZUSRZETNICRA TN EFHZE, DU E R ZL
il T B BT, SRR B A R B PR A S AR B AR, B “IMO B R AZ LS (1
SRR, B AN BRI AR SR 1 B A T A .

(=) SR AL

NG “ BB BRI, 2013 4E7E IMO 58 28 Jm K4 it A.28/Res. 1068 il 3L
— (IMO e 51 B M\ B R a A2 ML 08 22 9 ) 12 57 A% AL ) (Transition from the Voluntary IMO
Member State Audit Scheme to the IMO Member State Audit Scheme) B 2013 4 2015 & (7] A i
A sRHPE “IMO FRZMLH]” VR (IMSAS Transition), [FJH &85l pk 03 B 76 A TR], FReLfE A
JEME R FHE .

2013 4F7E IMO 55 28 Jii K 2> b [R] Iyt 2o g i o] o AZ LRI AE 21 2 0 250 23l i
A.28/Res.1067 PR — (IMO R o1 [H # AL HIHELLAIFE 7 ) (Framework and Procedures for the
IMO Member State Audit Scheme) 5 A.28/Res. 1070 R XL— (IMO X/ J/E 4T HFE) (IMO
Instruments Implementation Code) (LA R &K 111 Code) 1A 8 A% FIVE S b, FEAKHE o A% A 1T

1 Lawrence D. Barchue, Sr., The Voluntary IMO Member State Audit Scheme: An Accountability Regime for States on
Maritime Affairs, WMU Journal of Maritime Affairs, Vol. 8:1, p. 61, 64 (2009).

2 IMO Resolution A.946 (23), Voluntary IMO Member State Audit Scheme,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.946(23).pdf.

3 JR3CA: The development of a Voluntary IMO Member State Audit Scheme in such a manner as not to exclude the
possibility in the future of it becoming mandatory.

4  Molenaar, E. J., Options for Regional Regulation of Merchant Shipping Outside IMO, with Particular Reference to
the Arctic Region, Ocean Development and International Law, Vol. 45, p. 282 (2014).

5 IMO Resolution A.974 (24), Framework and Procedure for the Voluntary IMO Member State Audit Scheme,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.974(24).pdf.

6 Lawrence D. Barchue, Sr., Making a Case for the Voluntary IMO Member State Audit Scheme, p. 5, Paper delivered
at a seminar on: Auditing Flag States: New Directions for Smaller Maritime States, Malmo, World Maritime
University (October 17-19, 2005).

7 IMO Resolution A.1068 (28), Transition from the Voluntary IMO Member State Audit Scheme to the IMO Member
State Audit Scheme,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/ Assembly/Documents/A.1068(28).pdf.
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“ORMIH LR B RAR S AZVE R R E LN C BB HEAL” KB IR 10 >0
“EERERAT Do MRRKBCHEETE, RT % E PN AL

TR R (IMO Jf b3 [ 55 i) A AL ] 22 27 ] — B R D

& 1: IMO R E 55 B AL b AL — R

s ‘ | EEREEAAL P
3L L it Ayl N
(1974 g ENdr e 2 EBRAL) &y
International Convention
for the Safety of Life at Sea, ZAZIEMC1974 Fiff L 166 99.98%
1974, as amended (SOLAS N AR AL)) .
1974)
Protocol of 1978 relating to
the International Convention for KF€1974 F¥fg B N
the Safety of Life at Sea, 1974, | Z 4 EFRAZI)1978 FEULE 121 97.85%
as amended (SOLAS PROT BEIER
1978)
Protocol of 1988 relating to
the International Convention for KF€1974 Fifg B N
the Safety of Life at Sea, 1974, | %4 EFRAZ1) 1988 £ ULE 122 97.95%
as amended (SOLAS PROT PEIER
1988)
1973 B IE ARG R E PR A Z)) o
International Convention
for the P.reventlon of POlll'ltIOIl (1973 4B - AR
from Ships, 1973, as modified |, . 7 AL 1978 LE I 159 99.95%
by the Protocol of 1978 relating R A P ®
BEIER
thereto, as amended (MARPOL
73/78)

1

IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 5 December
2013, p. 12,http://www.imo.org/en/OurWork/Technical Cooperation/Documents/A%2028-Res%201067.pdf .
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Protocol of 1997 to amend

the International Convention for

the P tion of Pollution f FF (1973 B 1LMHA

¢ rrevention o olfution 1rrom | ,_. _ NN

Shi dified by th 15 E BRAZI)1997 L E 96 96.72%
1psS, asS modirie (¢ N N
P Y HETER

Protocol of 1978 relating thereto
(MARPOL PROT 1997)
€1978 Fifg AIEI . RAE XA PERRAEE PR A L)) H5y

International Convention

on Standards of Training, ZAXIEM€1978 4Fifg 7
Certification and Watchkeeping | ¥l % IF S A8 Y v [ b 165 99.03%
for Seafarers, 1978, as amended NP,

(STCW 1978)

(1966 FEMAHE ELEFR AL &5

International Convention (1966 - fif fif % = 4
] ~ 163 99.03%
on Load Lines, 1966 (LL 66) FRAZ))
Protocol of 1988 relating to
the International Convention on KT (1966 FMAAEE 18 98.00%
Load Lines, 1966 (LL PROT | £k [E Fr/A %)) 1988 FELLE TS '
1988)
(1969 A AAME AL L = FH B A L)) &5
International Convention .
on Tonnage Measurement of (1969_@%&%{3”@@5‘: 158 98.94%
. /N
Ships, 1969 (Tonnage 1969)
€1972 it FIRERE RN E PR A 29) 5
Convention on the
International Regulations for \
Preventing Colliiions at Sea ¢ 1972#¢7§ AR 160 99.03%
’ D 5 R 2 247
1972, as amended (COLREG
1972)

TERLRIR: /E# %P H IMO Resolution A.973(24), Code for the Implementation of Mandatory IMO
Instruments, p. 4; IMO, Status of IMO Treaties (July 3, 2020), IMO website,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20]
une.pdf.

(=) III Code FERHRE
KR4 111 Code 197, SLARME= g RRIL A0 E 5B B bR, 55—, WUt EIRHE “A73)
WEE” RIBAT IMO Fri & WIFTAE SCE: 56—, A E NA R W 5 1T Code N FH T
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VESE: BR=, FFEEMEEE ITHIEME” 5 IMO AU H R RS ARRE . R TR E R Pk
JREZT HBRSN, T Code MR GIASMBH LS, B H % E Gt M AR 2 1 9 Biks#E#AT IMO
e A [ A A TP

X IMO i G2 R, |1 T Code F P92/ ZEE B B 03 A 208 R IMO Ji A H 65 SCA I B
ZIHR, BN TAHEE “ FEBHAL” ML EKG, 1 Code A HIEHAM R I ARG L 55 .
HXPRZEE “ LEHFHAA” 1) IMO B ER S, 1T Code A2 Hh BT AN 182 AT S =
FERGRTE, B IMO A% E O3B A0 2 [ A0 B A b ot # J  — A UE J

R 2: IMO iR HBL H Pl — R

e — o
P WL 5 5 3 R RSO
L LG, R
N N WL L 73 72 TMIO S SO P P A, SRS
AR SR 2 et
PR R,

TP AP T T A
R . T EERT MO 2 Y 0 50 7 R P 0 T 05
R WAES MO Hr AT

WA T B &, . L. V.
FEEAS T AL ) Ry ‘
BRI | o e e R

GONGEEEAY @ Al ey D ARESD A s N D S R F ARt NE T R Y N (1 AR INCTIN
G AL PRI RE 2

o YN ARY Eo i S EIE e BRSNS A 25 R0 R ek EENLS (F
L # IMO)

g A S S 1‘5?@’%$‘%%?Eiﬁ B EENLOC AL A Rl A S 2k
AbFRAE I

TR IR : /4 842 5 : IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III
Code), 4 December 2013, p. 5.

(=) (IMO R HHZIBERNERF) FEAS
1. HTEfE
(IMO J 03 [ HAZMLHIREZEAIRE PP ) M€ 1 AT B LA FAR SR . SO S A5G
A5 CHHEE R E BT R Caudit cycle and schedule), AT IMO F 2 [E H 2016 Eid, Ko7
ENTERREIE S, JRKIE T A =R e B A% DA 5 —, 1 IMO REENLPkE M AR i H
JE P B AZ I BRI S AT A, SE RS FRER NS 2016 £E DLHT CLHIE Ik B IR A K R 0 [ AT
B BB, IMO RFACKIRAT 18 AN H B B A2 H R S i A EV I S =, Bd AR E

1 IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 4,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.1070(28).pdf.

2 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 11.
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BREZT R, BREEFZH 6 MHMBE e H, JHh IMO B HELSREREZER. 'R
W EHAT 174 DR E & 3 ANEIRCOURTEE, 7 FR S AN, B2/ A % 25 A E K
TIRESE M. MR IMO B2 2016 45 5 A AT AJFER 116 JREEFH 2 HI3CHF C. 116/6 7R, 2016 4
T 19 45, 2017 4F 23 />, 2018 4F 22 /> 2019 4F 22 4SR5 [ e HEE 52 IMO il P s A% S L
Hh [ S A s X U 22 HEPE 2021 SEREAT B A% . "4, B A E TR AL AT AR LS IMO R P K28
VA A 2% 53 DU O 54T LA B 52 W A% s i P A 20 Ry el

2. HEERBERE

RAE (IMO F 72 [ A HURIRESE AR ) T8 & B s As e b, 5 B RN LS B
F 2, FZEARBIRGY K. BhdZE R A8l “EHRAGHZ K IRE”

(management system auditor training course). “ ([ PR A EMM) HZAFIRE” (ISM

Code auditor training course)  “IMO J 5 [ 8 #% B R # JIRFE”  (IMO Member State auditor
training course) —/NbREH F)H A — IR AT IMO B B HERE, )5 B IMO R AR 4 i e A\
KIRRETT, IMO B RS MIMIE TR ), &7 SRR S &R &, & i e & 41 IMO
FZE R,

3. BIRZSEHEbRE KRR

TERNZHZR “FEERHENL” Sl L, IMO HZE AW bR HETE T 465 29 F & b s
PEAY), TEAFLIEBURNATEG Sk Rk K SR R S ikhr. Sz E B AR P72
H= B, REHEEMGEANG; B, dHadH EER AN BN RR M B, 5
55 o Ay [ A O L G Bl .

X B8 IAMERIB E B, £ “45 47 (closing meeting) A 15/, IMO 2 MR 4 & 4% 5
S v A R AT S R o RIS IMO B A B A LARIH “ 45 i Bt e AT sl iR il
AW B IMO H 8 H 2B B A% 45 R Spt i B [ s Ol CRIEEGEAT SR B S HAZ R

He T
Mo

—
Al

A

M, 58 B A B E B AR AR

(—) IMO 35| B ZHLHI LR
2013 4FZ 2015 FEEY IMO - “ H B S AZALE] 7 BHR “ombl ik g Az L] SR, e E
FETAERITE 2016 4F 1 A 1 H i 8 AZ AL H 4100 5 20 AT, 524 “ 58| S %L 7 18 IE % (amendment)
MERER

1 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 12.

2 IMO C 116/6, IMO Member State Audit Scheme: Progress Report on the Implementation of the Audit Scheme, 9
May 2016, Annex, p. 4, 6.

3 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part I, para. 4.2.1 & 4.2.2.

4 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 12-13.

5 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 6.4.2.

6 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 6.5.3.

7 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 7& 8.
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TR B IMO K K280 F J8 25 51 25 5K 1T Code S — 3 il P38 FH A2 1 HE & il R LU
IEZEX 2, ARIHFNERCERN “FEBHEAL” o L SR F LR BEEH
TEFTEH AR “ FERHAL” WA ZLE . Fla IMO e “ FERHEAL” Z—11€1973
TE 7 1A ARTS Y E PR A Z1) International Convention for the Prevention of Pollution from Ships, 1973,
MARPOL 73), HAEN—ANCAEREIERMR I E R AL T & 159 N4FL1J7 M A 3K M A7
99.95% LA IMO ¥ HAE T “UrE R 2R 0122 ” A 5% I Code 5| 1£3& F (11T Code mandatory)
FE P A B IER BN 1973 7 IEARAS B E R AZ)) o, REAE (1973 405
IEREARTS JE PR A L)) =52 — 42 E B A BRE AR AL 50% LA E R RAT, T Code i& H B IE S
BT B AR 4 24 [ R 52 0 1) A AR L5, RN AR 3R T 99.95% LA _E [ A BRI AL . “245R,

€1973 4B (MRS G B BRALTY A48 20 B 24 S8 BUEE WM& IR S 58 H RO 2 T AN A

L b, AESLVE FE T IMO ¥ T Code 511G FHAUEENBIER BIEIEAN “EZIBHAL”
I, 2% 20 240 IR A AU o B AR S i 7 R AL ) i o P ] A ) ot i AL, TR 55 ==, SR E DA
P SLIBFR P AN B A5 B % B LT 4 SOkt s B 5 e ] P9 S AR e F A [ St 7 L B I
Togh 2y E B R WM E IE SR T 2016 FFA2 3K

(=) Sai s AR LH] B SC ARk AL

IMO Z3 BIFE “ FBFE AL il g o i) 438 111 Code £ 1F B3 0R T A 57 1B 252 ikt
W RZHLE X5 HTBIERANBICR KBRS R bl s ALH 7 By, FER
MARAET A 1T Code 5 (IMO B 52 [ B AZHLHIHESLANFR 7 ) AE N o B2 VG B b e 77 R T DA
k.

1T Code 5 (IMO J& 53 [E 5 AZ AL HIHE B2 RIRE FP ) 30K P 4 32 B2 SO P2 e i S 88 D88 5 T A
o, A CFBFEANL” GAERU, XHREE SO H RN BAPAT “ FEIFREAL
FFEAMRIMEIES . B2 EAEEE “ FERE AL KHMRBIER LS MEIR, H5pRE
EAFIX P EFE SO, IR SRV I T 1 P 4 2 BE SO I 4 2 B R R R )

H, WK MO B EHHAE “ FEH AL W42 E KU, #ig b 11 Code 5§ (IMO
F 5 TR AZ AL IAE ZE AR ) I P4 BT A S0 IMO B SR R B IR R 25E &, T AR
UL B B I AN BRI R g . Bl EE S IMO it [, (HEIARE (1974 b A%
SEBRAL)) MERLE . B (1974 1 BN A EBRA L)) K FHARIAE IE 20 B E A
WIHIEIRE, 111 Code 5 (IMO A 53 B 87 A UHIHE B AN T ) 3K P 43 5 SR 24 28008 R R 70 7 5
1974 1 E AN 2 AERAZ) —3 BB AR ). AR, HEE N IMO R E
TILRUAN A — B ISR X, A E PRk B E R %, ZE RS E S
Al R B A R AR IR TR R AR R R, X FER R 7224 H E AU IMO R (R IR “ R 2

1 A% I Code MHEHMMBIERIFANR“TEHALH : (1974 Fi b N2 EER AL, (1973 1L
FEARTS B BRA L) KT (1973 EBTIEMATS B E PR A L) 1997 FUUE TEIER . (1972 4 _F gk B &
FRAZI) (1966 FEMRANEELEFR AL, KT (1966 FERAIERELEIRAL) 1988 4EH0E T (1978 (Eiff
R RIUE S AEPERREE PR AZ). IMO, Status of IMO Treaties (July 3, 2020), p. 62, 106, 165, 179, 219, 226,
418, http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.

2 MABIEZRENRE 2014 4F T Code $4H5&E A& 1E 2 MEPC .246(66), B IER E T 2016 4E 1 [ 1 H4E4k.IMO, Status
of IMO Treaties, 3 July 2020, p. 165,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf .

3 IMO, Status of IMO Treaties, 3 July 2020, p. 62, 106, 165, 179, 219, 226, 418,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.
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FEARIEFFII NS _F, IMO ME AW MIA R, TR & B EAATERC), E
T T BLFEEAER AL B TH. witk—%, XFT “amfil s L] 4 5% B AL bR
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Guzman, A. T., A Compliance- Based Theory of International Law, California Law Review, Vol. 90, p. 1849 (2002).

IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 4.
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The Mandatory IMO Member State Audit Scheme-A
Legal Analysis of Main Instruments Related and China’s
Response to the Challenges

DAI Zonghan*
raydai0428@sdu.edu.cn

Abstract: The IMO Mandatory Member State Audit Scheme is an external audit mechanism introduced
with the purpose of enhancing the individual Member State’s insufficient capabilities and poor
performance in meeting its obligations and responsibilities contained in IMO instruments to which they
are parties. The IMO Instruments Implementation Code (III Code) as well as the Framework and
Procedure for the IMO Member State Audit Scheme are two major related instruments under the
mandatory audit scheme. IMO incorporates the III Code, as an amendment, into the main maritime
convention in effect, so as to give these two instruments a legally binding force and impose compulsory
audited obligations to the parties of the main maritime conventions. China, as an IMO Member State,
could increase its focus on the issue of domestication of IMO mandatory audits while meeting the
mandatory audit and improve the performance of its obligations. This paper also discusses the
difference between the domestic maritime legislation and international maritime conventions, the issue
of regulation of recognized organizations as well as China’s chronic lack of strategy in fulfilling its
maritime obligations.

Keywords: International Maritime Organization; voluntary audit scheme; mandatory audit scheme;
Framework and Procedure for the IMO Member State Audit Scheme; IMO Member State Audit Scheme

1. Introduction

According to Article 1 of the Convention on the International Maritime Organization, the main
purposes of establishing the International Maritime Organization (hereafter referred to as IMO) are
limited to mainly, four subject matter areas concerning shipping: maritime trade, maritime safety,
efficiency of navigation and the prevention and control of marine pollution from ships. For the above
purposes, IMO tries to promote the co-operation and the exchange of information among Governments
to remove discriminatory action and unnecessary restrictions by Governments as well as recommend the
general adoption of the highest practicable standards set out in IMO documents.! Over the past 40 years
since its establishment, IMO has actively taken part in setting the rules concerning shipping safety and
marine pollution prevention, as well as shifting its role gradually, from an advisory and consultancy
agency to a rule-making one. The root cause of IMO’s role shift could be attributed to several aspects,
including, fulfilling the mandate and functions of the Convention on the International Maritime
Organization. In addition to this, the IMO’s role as a specialized agency of the United Nations is granted
under Article 57 of the UN Charter, and like, the 1982 Law of the Sea Convention, has through more
than 20 articles such as Article 41, 53 and 60, indirectly been designated to assume more international
responsibilities in the role of a competent international organization. And it is the rulemaking authority
involved in exercising these international responsibilities that facilitates the IMO’s functional change
and brings up a trend of expanding the scope of rulemaking which has been critical in recent years.>

*

DAI Zonghan, PhD in Law, Professor of Law School of Shandong University, China, Researcher, Institute of
Maritime Law, Shandong University. This paper is part of research results of the project, An Research on the Legal
Protection of China’s Maritime Security under the New Trend of Global Maritime Governance ( { 4xER¥FEEVA FEH &
SR o [ 2 AR AR B IR B 7L ) ), supported by National Social Science Fund in 2018(NO.17ZDA146).

1 IMO Convention, Art. 1(a), (b) and Art. 15().

2 Allen, C. H., Revisiting the Thames Formula: The Evolving Role of the International Maritime Organization and Its
Member States in Implementing the 1982 Law of the Sea Convention, San Diego International Law Journal, Vol. 10,



The Mandatory IMO Member State Audit Scheme-A Legal Analysis 51
of Main Instruments Related and China' s Response to the Challenges

In terms of the formulation of legally binding rules, IMO can normally draft a Convention through
the Resolutions of the Assembly. The adoption, amendment and withdrawal procedures of these
conventions are totally in accordance with the procedures that are followed to conclude international
treaties, meaning the conventions are signed and ratified by the individual Member State itself. For this
reason, conventions published by the IMO are legally binding on all Contracting States. However,
detailed supplementary specifications are often needed to carry out the convention during its
implementation process. Usually, IMO will issue supplementary specifications in the name of
Guidelines or Code to deal with this situation. On account of such supplementary specifications, which
are complementary in nature and are derived from the original conventions and do not exist
independently, such supplementary specifications should also be deemed to have the same binding
effects as the convention. The two instruments under the framework of IMO mandatory audit explored
in this paper are those of a supplementary nature. As part of IMO Conventions, they have the same
legally binding force on parties to the main maritime conventions.

This paper is aimed to analyze the development and contents of IMO mandatory audit scheme,
clarify the legislation and legal effect of main documents relating to mandatory audit scheme through
legal methods and put forward suggestions for China to cope with the challenges occurring during the
audit. As an audited state of IMO mandatory audit scheme and a big maritime power, this is of great
practical importance for China.

2. The Development of IMO Mandatory Audit Scheme
2.1 IMO Member States’ Poor Performance in Implementing the Conventions

Since its establishment in 1959 and as of 2020, IMO has grown into a global international
organization which has 174 Member States and three Associate Members.! It has adopted 53
conventions and protocols concerning matters such as maritime safety and security and the protection
and governance of the marine environment and up to more than 800 rules and proposals. Some of the
significant conventions IMO has published cover more than 99% of the world’s merchant tonnage.?
While due to the large number of conventions and different levels of development and national
conditions of each Member State, the implementation of IMO conventions is not as ideal as expected,
which has further impacted the effectiveness of IMO’s efforts on promoting the maintenance of sea
voyage, maritime safety and environment protection. Just as indicated by the Former Secretary General
of the IMO, the problems perceived today do not lie basically with shipping’s regulatory framework or
with the mechanism by which that framework is constructed, but with its implementation.’> In view of
this, a series of measures, such as Port State Control (PSC), International Convention on Standards of
Training, Certification and Watchkeeping for Seafarers (STCW), International Safety Management
Code (ISM) and Self-Assessment of Flag State Performance, have been adopted by the IMO to
strengthen supervision over the Member States’ implementation.

Despite the efforts made by IMO and based on past practical experience, there were still many
deficiencies that could be found in those measures. For instance, the Port State Control Officer (PSCO)
listed in PSC had not received fair training and there were no consistent operational procedures for them
to follow, in the end leading to the lack of uniform standards for port state inspection. And during the
implementation of STCW, it had also been found that IMO only conducted a desk review, rather than a
substantial one, of the Seafarer's Certification submitted by the Member States, which had resulted in
several inappropriate situations like fabricating the certificates and issuing of such certificates by
unqualified training organizations. As to the ISM, the main problem occurring during its implementation
was that documentation had been used as the very method to conduct an audit. But the shipping

p. 271-272, 284 (2009).

Member States, IGOs and NGOs, IMO, http://www.imo.org/en/About/Membership/Pages/Default.aspx.

2 For more information about the Conventions and Protocols, please refer to: IMO, Status of IMO Treaties (July 3,
2020), IMO,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.

3 Mansell, J. N.K., Flag State Responsibility-Historical Development and Contemporary Issues, Germany:
Springer-Verlag Berlin Heidelberg press, 2009, p. 143.
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companies were only satisfied with obtaining the certificates and cared about nothing else, hence
resulting in general formalism. Not to mention the documentation would have increased the workload of
the ship’s crew. It should be admitted that the mechanism of Self-Assessment of Flag State Performance
had urged the Flag States to strengthen their performance by means of internal self-assessment reports. !
However, Self-Assessment of Flag State Performance relied entirely on the internal self-assessment
conducted by the Flag State, which could cause credibility concerns towards those reports. The
disadvantages of such mechanisms with no external control could be detected very soon.?

2.2 Voluntary Audit Scheme

The deficiencies mentioned above have caused IMO Member States’ inefficiency in meeting their
obligations and responsibilities, which in turn has brought up the long existing global problem of
sub-standard ships. The IMO Council, at its eighty-eighth session in June 2002, considered and
approved, in principle, a proposal by nineteen Member States, including the United Kingdom, the
United States and Norway, for the development of an IMO Model Audit Scheme, which drew on the
model of the ICAO Universal Safety Oversight Audit Programme.? With the joint efforts of IMO and its
Member States, in November 2003, the Assembly at its twenty-third session endorsed the decisions of
the Council and adopted Resolution A.946(23) entitled "Voluntary IMO Member State Audit Scheme"
(VIMSAS)*, which originally was IMO Model Audit Scheme. In addition to confirming the voluntary
audit scheme, Resolution A.946(23) has also illustrated the following two points. First, in order to
guarantee the effective implementation of IMO’s main maritime conventions, the Resolution
particularly used the term “the States” in place of “Flag States”. By doing so, it intended to expand the
audit scope to include flag, coastal and port states. Second, the Resolution made it clear that the
development of a Voluntary IMO Member State Audit Scheme in such a manner did not exclude the
possibility in the future of it becoming mandatory.’ This would also preset a benchmark for the
establishment a mandatory audit scheme.

IMO has officially adopted a quality management system and introduced an external performance
audit mechanism for its member states in the form of an audit.® Looking back to the development
history of IMO Member State Audit Scheme, we can see that the Voluntary IMO Audit Scheme was
adopted by the Assembly at its twenty-fourth session in 20057 and conducted from 2006 to 2013. The
Voluntary IMO Audit Scheme could be regarded as an improved version of Self-Assessment of Flag
State Performance. However, since it was fully launched in 2006, the amount of member states that
voluntarily applied for the audit scheme was very limited and most of them were developed countries.
This could be due to its voluntary nature, which apparently lacked coercive force. Moreover, such a
voluntary scheme had no appropriate punishment, which was replaced by a paper review, thus did not
create equal overwhelming force on each member state. As a consequence, its implementation and
enforcement could only rely on the moral compliance of the member states.®
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2.3 Mandatory Audit Scheme

For the purpose of dealing with the scheme’s delinquencies brought by its voluntary nature, the
IMO Assembly adopted Resolution A.28(1068) “Transition from the Voluntary IMO Member State
Audit Scheme to the IMO Member State Audit Scheme” at its twenty-eighth session. The document
indicated that the period from 2013 to 2015 was the IMSAS Transition and IMO Member States were
greatly encouraged to continue applying for the audit on a voluntary basis.! In addition, two main
instruments were endorsed at the IMO Assembly’s 28™ session. They were Resolution A.28(1067)
“Framework and Procedures for the IMO Member State Audit Scheme” and Resolution A.28(1070)
“IMO Instruments Implementation Code (III Code)” respectively, both of which were considered as the
audit norms and standards. According to the audit cycle and schedule, all Member States shall conduct
mandatory audit scheme at periodic intervals not exceeding seven years, from 2016.?

3. The Scope of Mandatory Audit Scheme and the Content of Two Main Documents
3.1 The Scope of Mandatory Audit Scheme

The specific scope of mandatory audit scheme is limited to ten mandatory documents, including six
main maritime conventions and its annexes (hereafter referred to as main maritime conventions). For
particular audited states, the conventions applicable are restricted to the one(s) to which they are party to.
Table 1 is the List of the Scope of Conventions on IMO Mandatory Member States Audit Scheme.

Table 1 List of the Scope of Conventions on IMO Mandatory Member States Audit Scheme
Percentage
Contra of Global

English Chinese cting Party Merchant
Tonnage
International Convention for the Safety of Life at Sea, 1974
International Convention N
for the Safety of Life at Sea, £ EM (1974 FiB 166 99.98%
1974, as amended (SOLAS FAGZ2ERLAY) o
1974)
Protocol of 1978 relating 3
to the International Convention AT Q974 FlLA
for the Safety of Life at Sea, |TREEFRLLY) 1978 & 121 97.85%
1974, as amended (SOLAS o o 2=
PROT 1978) WERBER
Protocol of 1988 relating 3
to the International Convention RT Qora F@LA
for the Safety of Life at Sea, |G REEFRAL) 1988 F 122 97.95%
1974, as amended (SOLAS N 2
PROT 1988) WERBER

International Convention for the Prevention of Pollution from Ships, 1973

International Convention
for the Prevention of Pollution *F 1973 FRH LR
from Ships, 1973, as modified

VEE: ININSS 0
by the Protocol of 1978 RS REFRAL) 1978 F 159 99.95%
relating thereto, as amended WEPRBIER
(MARPOL 73/78)

1 IMO Resolution A.1068 (28), Transition from the Voluntary IMO Member State Audit Scheme to the IMO Member
State Audit Scheme,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.1068(28).pdf.

2 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 5 December
2013, p. 12, http://www.imo.org/en/OurWork/TechnicalCooperation/Documents/A%2028-Res%201067.pdf.
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Protocol of 1997 to amend
the International Convention
for the Prevention of Pollution
from Ships, as modified by the
Protocol of 1978 relating
thereto (MARPOL PROT
1997)

XF 1973 FP LM
RS RERANA)Y 1997 &£
WEBEER

96 96.72%

International Convention

on Standards of Training, Certification and Watchkeeping for

Seafarers, 1978

International Convention
on Standards of Training,

ZIEIEM 1978 FiB

Ships, 1969 (Tonnage 1969)

Certification and Watchkeeping | R 3Z)I|, &iE R EIHRAH 165 99.03%
for Seafarers, 1978, as —/\4
amended (STCW 1978) HfRR49)
International Convention on Load Lines, 1966
International Convention (1966 FRAAEREL
. 163 99.03%
on Load Lines, 1966 (LL 66) EFRA4)
Protocol of 1988 relating KF 1966 FEMAAE
to the International Convention I\t . o
on Load Lines, 1966 (LL ELERRLL) 1988 FIL 118 98.00%
PROT 1988) EH
International Convention on Tonnage Measurement of Ships, 1969
International Convention {1969 E I AEME (T 3
on Tonnage Measurement of o 158 98.94%
EBERAY)

Convention on the International Regulations for Preventing Collisions at Sea, 1972

Convention on the
International Regulations for
Preventing Collisions at Sea,
1972, as amended (COLREG

1972)

1972 Fi LEREH
N ERRLL)

160 99.03%

Source of date: organized by the author based on IMO Resolution A.973(24), Code for the

3.2 The Content of III Code
Three strategies are recommended in III Code for the Member States’ consideration to fulfil the
performance. Specifically speaking, a State should develop an overall strategy to ensure all IMO
documents are implemented, should establish a methodology to monitor and assess whether the content
of III Code have been put into effect and should continuously review whether the strategy has achieved
the goal set in IMO documents.! Despite requesting the Member States to take the initiative to fulfil the
performance, III Code additionally introduced an external audit mechanism to conduct the audits of
IMO audited states by auditors in accordance with nine standards, listed in the following Table 2.
For IMO Member States, since the content of III Code is meant to help facilitate the

Implementation of Mandatory IMO Instruments, p. 4; IMO, Status of IMO Treaties (July 3, 2020), IMO
website,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20J]
une.pdf.

IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (I1I Code), 4 December 2013, p. 4,
http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.1070(28).pdf.
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implementation and enforcement of the Member States’ obligations and responsibilities set out by IMO
documents, the Contracting Parties who have signed the main maritime conventions are legally bounded
and obliged to follow III Code. While for the IMO Member States that have not yet endorsed the main
maritime conventions, both the three methods specified in III Code with regard to implementation the
IMO and the audit standards applied by IMO auditors towards audited states are only suggestions for
them.

Table 2 List of Audit Standards for IMO Member States

Audit Standards Audit Priority
C The status of domestic maritime jurisdiction of IMO
Jurisdiction
Member States
Competent Authority The establishment of maritime organization and authority
Legislation, Rules The domesticaliztion of IMO mandatory documents and the
and Regulations legislation on maritime safety
Promulgation of IMO Whether there is any promulgation on maritime safety
Documents specified in IMO Assembly Resolution
Enforcement of The implementation of agreements between IMO and its
Arrangements Member States
Capacity IMO Member States’ capacity construction on maritime
Construction on Maritime control, survey, inspection, audit, verification, approval and
Control certification functions
Appropriacy of The appropriacy of IMO Member States’ selection,
Recognized Organizations | recognition, authorization, empowerment and monitoring of
and Nominated Surveyors recognized organizations and nominated surveyors
Reporting
Mechanism of the Whether the investigations are required to be reported to
Investigation on Maritime the competent organization (including IMO)
Personnel
The Follow-up of The reports and follow-up on maritime situation to IMO
Maritime Reports Member States’ competent authorities and organizations

Source of date: organized by the author based on IMO Resolution A. 1070 (28), IMO Instruments
Implementation Code (III Code), 4 December 2013, p. 5.

3.3 The Content of Framework and Procedures for the IMO Member State Audit Scheme
3.3.1 Preparation

The Framework and Procedures for the IMO Member State Audit Scheme has specified the
preparation, conduct of the audit and the reporting requirements.! According to the audit cycle and
schedule, all IMO Member States shall adopt mandatory audit scheme at periodic intervals not
exceeding seven years from 2016 and shall conduct the audit in accordance with the following three
principles. The first principle is that, IMO will randomly select one from the Member States who have
not completed an audit under the voluntary Scheme to conduct mandatory audit, which will be followed
by the audit conducted by the Member States who have completed a voluntary audit. The second one is
that, the Secretary-General will notify the audited Member States about the audit schedule in advance -
not less than 18 months. The last one is that, the request to postpone an audit by the audited Member
States should be submitted in writing at least six months prior to the audit date and should be considered
and determined by the Council.? If calculating, based on the current number of the Member States,

1 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 11.

2 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 12.
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namely 174 Member States and three Associate Members, at least 25 states need to be audited each year
during the seven-year audit cycle. Document C. 116/6 of the 116th Session of IMO Council held in May
2016 showed that there were 19 States in 2016, 23 States in 2017, 22 States in 2018 and 22 States in
2019, scheduled to accept the mandatory audit cycle, while China and Hong Kong were scheduled to
conduct audit in 2021.! Furthermore, in order to clarify the responsibilities and the scope of audited
conventions, the audited member States should include a Memorandum of Cooperation with the
Sectary-General before proceeding to audit.?

3.3.2 The Selection Criteria of Auditors

The selection criteria of auditors set in the Framework and Procedures for the IMO Member State
Audit Scheme has been expanded, which is quite different from the one stipulated in Voluntary Audit
Scheme. Auditors can be nominated by IMO Member States as long as they have passed one of the
following three courses: management system auditor training course, ISM Code auditor training course
and IMO Member State auditor training course. Then IMO Sectary-General will determine the final list
of IMO auditors in line with factors including nominees’ essential capabilities, language capabilities
(IMO official languages and others) and representation from different geographical regions and
nationalities.

3.3.3 The Standard and Procedure of Conducting an Audit

As to the scope of main maritime conventions audited as required by the IMO Convention, the
standard applied by IMO auditors lies in whether the Contracting Party has met IMO’s criteria in the
course of administrative, legislative and judicial development with respect to the above mandatory
conventions. There are three specific auditing ways for the auditors’ reference: the first is interviewing
relevant maritime staff of audited states; the second is reviewing documents of performance results
provided by audited states; the last is participating in relevant activities of audited states’ maritime
authorities.*

For the audited states with poor performance, IMO will make an early briefing to the audited states
based on the findings relating to the audit in advance of the closing meeting. At the same time, IMO
auditors will put forward suggestions regarding a corrective action plan at the audit closing meeting.’
At the final stage of the audit, IMO auditors will prepare audit reports with respect to the audit findings
and observations as well as the feedback, including the corrective action plan, from the Member State.®

4. The Legislation and Legal Effects of the Main Instruments Related to IMO Mandatory Audit
Scheme
4.1 The Legislative Model of IMO Mandatory Audit Scheme

The time from the year 2013 to 2015 was a transition period for the IMO’s Audit Scheme shifting
from voluntary to mandatory, during which the priority work of the IMO was to complete the legislative
procedures of the amendment to the mandatory audit scheme before the mandatory scheme was fully
adopted on 1 January 2016.

In terms of the legislative model, IMO presents the resolutions of the Assembly and the
sub-committee on the mandatory application of the III Code in the form of amendments and

1 IMO C 116/6, IMO Member State Audit Scheme: Progress Report on the Implementation of the Audit Scheme, 9
May 2016, Annex, p. 4, 6.

2 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 4.2.1 & 4.2.2.

3 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 12-13.

4 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 6.4.2.

5 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 6.5.3.

6 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, part II, para. 7&8.
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respectively incorporates them into the main maritime conventions that have already been in effect.! By
doing so, the Mandatory Audit Scheme is directly applicable to all contracting parties to the main
maritime conventions to be reviewed. For example, the International Convention for the Prevention of
Pollution from Ships, 1973 (hereafter referred to as MARPOL 73), one of the main maritime
conventions formulated by IMO, which, as a legally binding international convention covers 159
contracting parties and more than 99.95% of the global merchant tonnage measurement of ships. IMO
has directly incorporated the resolution of Marine Environment Protection Committee on IMO
Instruments Implementation Code (III Code) mandatory, in MARPOL 73 as an amendment. As long as
no more than a third of the contracting parties of MARPOL 73 or no more than 50% of the global
tonnage measurement of merchant ships raise objections, the amendments to III Code are applicable to

all contracting parties (which means they are obliged to be audited) and more than 99.95 % of the

global tonnage of merchant ships.> And absolutely, some individual contracting parties to MARPOL 73
have the right to contest against the amendments and not to comply with them.

In fact, during the legislation process when IMO planned to take III Code mandatory as
amendments into the main maritime conventions, each contracting party was entitled to voice out
against the compulsory issues that would immediately undermine the sovereignty of the member states.
However, during that period, only Finland and the United States had made sounds by reason that the
imperfection of their own national procedural requirements would prejudice state sovereignty but then
announced withdrawing the objections after the required domestic legislative process was complete.3

4.2 The Legal Status of the Main Instruments of Mandatory Audit Scheme

IMO has developed a model of mandatory application of the III Code amendments in the main
maritime conventions in order to impose on the member states the obligation of accepting the
mandatory audit scheme. Since the contents of the amendments are only resolutions of the IMO
Assembly or its council to adopt the mandatory audit scheme, the specific operation would depend on
the III Code and the Framework and Procedures for the IMO Member State Audit Scheme. In this case,
both of these two instruments will play the role of audit specifications and standards.

The legal status of these two main instruments, that is to say the III Code and the Framework and
Procedures for the IMO Member State Audit Scheme, shall be analyzed from two aspects. Firstly, for
the contracting parties to the main maritime conventions, the purpose of these two main documents is to
implement the main maritime conventions and their related amendments. Therefore, while complying
with the obligations of the main maritime conventions and its relevant amendments, the contracting
parties shall also need to follow these two main instruments as well. In other words, such relevance
between the contracting parties and the above two instruments has endowed the latter with the legally
binding force on the former.

Secondly, for States that are members of IMO but not parties to major maritime conventions, the
two main instruments, in theory, are not a form of organizational charter for IMO member states but
only soft laws that are of a suggestive nature rather than a legally binding one. For example, Party A was
an IMO member state but not a contracting party to the International Convention for the Safety of Life
at Sea, 1974. In this situation, the 1974 Convention and its relevant amendments have no legally
binding force on Party A and the two above-mentioned main instruments certainly have no legally

1 The main maritime conventions that have incorporated the amendments of the III Code include The International
Convention for the Safety of Life at Sea, 1974, International Convention for the Prevention of Pollution From Ships,
1973, Amendments to the Annex of the Protocol of 1997 to Amend the International Convention for the Prevention of
Pollution from Ships,1973, International Regulations for Preventing Collisions at Sea, 1972, The International
Convention on Load Lines, 1966, Protocol of 1988 relating to the International Convention on Load Lines, 1966 and
The International Convention on Standards of Training, Certification and Watchkeeping for Seafarers, 1978.

2 This amendment refers to Resolution MEPC.246(66) adopted in 2014 and has entered into force on January 1, 2016.
See IMO, Status of IMO Treaties (July 3, 2020), p. 165,
http://www.imo.org/en/ About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.

3 See IMO, Status of IMO Treaties (July 3, 2020), p. 62, 106, 165, 179, 219, 226, 418,
http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-%202020%20June.pdf.
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binding force on Party A’s implementation of the 1974 Convention neither. Strictly speaking, as a
member state of IMO, Party A’s compliance with the conventions has certain practical significance.
Compliance with international soft law can help to win a country the reputation, which contributes to
the establishment of positive legal and cooperative relationship between Party A and other international
subjects. Such kind of pressure is the main reason that prompts Party A to follow the soft law
voluntarily when it is only a member state of IMO but not a party to the main maritime conventions.!

Lastly, viewing from an overall perspective, we can see that the objectives of III Code and the
Framework and Procedures for the IMO Member State Audit Scheme are both to enhance global
maritime safety and protection of the marine environment.>? However, the contents of these two main
documents are comparable to those of common law and special law. The content of 1II Code is similar
to that of common law and it is intended to help the IMO member states effectively achieve the
implementation objectives of all the instruments issued by IMO. However, its content is not targeted at
the IMO mandatory audit scheme, but provides the IMO member states the opportunities to have a
greater role as a coastal State or a port State than as a flag State and illustrates how to correctly and
effectively implement the general compliance principles (including legally binding and non-legally
binding documents) of all documents issued by IMO.3 The content of the Framework and Procedures
for the IMO Member State Audit Scheme is similar to that of special law, which specifically regulates
the audit preparation, conduct of the audit, reporting requirements and other relevant details related to
the IMO mandatory audit scheme.*

4.3 The Possible Impacts of Non-compliance with IMO Mandatory Audit Scheme

In the mandatory audit scheme, the verification and record of the audited member state’s final
report should be available only to the audited Member State. So, for the member states, whether they
have passed the audit or not is of great significance. Apart from the impact on a country’s reputation for
conforming to international commitments, for flag states that have not met the audit standards, their
failure to live up to the requirements of mandatory audit scheme might result in suffering economic loss
deriving from sanctions imposed by Port States’ control measures. As for the sanction mechanism of
non-compliance with the instruments, IMO, as an advisory and consultative organization, has no right to
interfere in the exercise of sovereign power of a state, let alone impose sanctions on states that have
poor performance. In this way, the sanctions for the audited states’ non-compliance with the mandatory
audit scheme could only be taken, in practice, through the voluntary controls by Coastal States. In
general, the Port States would enact domestic laws to deny access to their ports for ships flying the flag
of States that do not meet the standards required by IMO mandatory instruments,’ or even team up with
other Coastal States to sign a memorandum of understanding in the form of regional co-operation to ban
blacklisted ships from entering into their ports.® In case of any unqualified ship entering into the port
state, the port state may detain the ship and order for its improvement as advised. The ship should not be
released until it meets the standards required by the port state’s domestic maritime authorities and IMO.
From the contracting parties to the main maritime conventions, there is a legal basis for such practices
of prohibiting the entry, investigating, detaining and ordering for improvement of unqualified ships. For
example, in Article 4 of MARPOL 73, providing remedy for violation of the requirements of the said
convention, has clearly entrusted the competent authorities of Coastal States with administrative and
judicial jurisdiction over unqualified ships. And Article 21 of the International Convention on Load
Lines, 1966, concerning the port state control, provides that the Port State Government shall ensure such

Guzman, A. T., A Compliance- Based Theory of International Law, California Law Review, Vol. 90, p. 1849 (2002).

IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (IIT Code), 4 December 2013, p. 4.

IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 4-6.

IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December

2013, p. 11.

5 Mansell, J. N.K., Flag State Responsibility-Historical Development and Contemporary Issues, Germany:
Springer-Verlag Berlin Heidelberg press, 2009, p. 231.

6 Takei, Y., Institutional Reactions to the Flag State that Has Failed to Discharge Flag State Responsibilities,

Netherlands International Law Review, Vol. 59, p. 84 (2012).
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control is exercised as far as is reasonable and practicable and as well ensure that the ship shall not sail
until it can proceed to sea without danger to the passengers or the crew. As a matter of fact, several

European coastal states have applied the principle of no more favorable treatment( NMFT )enshrined in

IMO instruments, prohibiting the blacklisted ships and unilaterally excluding ships flying the flag of
states that have poor performance from entering into their ports.! It can be concluded that such
voluntary port state control measures taken by developed countries will effectively necessitate the
audited states attaching great importance to the mandatory audit scheme and improving the level of
compliance. However, on the other side, if the audit results fail to reach the standards, it is likely that the
above-mentioned countries would face a series of unilateral or regional joint port state control sanctions,
which will bring about the loss of interests of sovereign countries.

5. The Challenges for China’s Performance in the Audit
5.1 The Domestication of III Code Mandatory Application

As an IMO member state, China is a Category A Member of the Council® and the contracting party
of main maritime conventions. According to the principle of pacta sunt servanda and Article 26 of
Vienna Convention on the Law of Treaties, which states that every treaty in force is binding upon the
parties to it and must be performed by them in good faith, to comply with their obligations under the
treaties is entirely within the scope of the sovereignty of a sovereign state. For this reason, the two
instruments pertaining to mandatory audit scheme, namely III Code and the Framework and Procedures
for the IMO Member State Audit Scheme, should be binding on China.

But one possible problem is that at the time China applied for the Mandatory Audit Scheme, was
the domestic legislation procedure complete? As for the main maritime conventions’ incorporation of
the amendments to III Code, it is also to be known whether the competent authorities of China have
completed the domestic legalization procedures detail by detail? Whether adopting the direct mode of
issuing relevant notices or announcements, or following the indirect one of transforming legislation, it
should be noted that if the domestic legislative procedure was inadequate, the mandatory application of
IMO Mandatory Audit Scheme would directly undermine the sovereign rights of China. This is also the
main reason why Finland and the United States did not withdraw their objections against taking III
Code mandatory as amendments into the main maritime conventions until the completion of their own
domestic legislative procedures.

5.2 Systematization of Maritime Legal Documents

III Code’s regulation on the IMO member states’ observance of main maritime conventions and the
legal transformation of relevant aspects are one of the focuses of mandatory audit.’> Actually, domestic
maritime legislative gaps are common in audited states. Due to the different forms of implementing the
maritime treaties and the diversity of legislative bodies, there appears to be serious conflicts of
legislation and inconsistency of legal effects in China, which have evidently caused the dilemma of
maritime legislative confusion. Such kind of issues have been raised for improvement in the reports of
IMO audit teams when China participated in the Voluntary Audit Scheme in 2009. It is foreseeable that
the systematization of maritime legal documents would be the key aspects reviewed by IMO auditors
once China embraces the mandatory audit scheme.

If distinguished from the perspective of legislative patterns, the regulations on maritime legislation

1 LI Zhen & QIU Jianwei, Status, Trends and Challenges of Voluntary Audit Mechanism in IMO Member States ({IMO
R R AL B, B RIBE DY) , World Shipping, Vol. 30, No. 1, p. 41, Feb 2007.

2 The Assembly, one of whose main issues is to elect its council Members, is IMO’s highest governing body and meets
once every two years. The council is the executive body of the Assembly and would perform tasks on behalf of the
Assembly during the intersessional period. The council members are classified into Categories A, B and C. Category
A refers to 10 States with the largest interest in providing international shipping services; Category B refers to 10
States with the largest interest in international seaborne trade; and Category C refers to 20 States not elected under (a)
or (b) above, which have special interests in maritime transport or navigation and whose election to the Council will
ensure the representation of all major geographic areas of the world.

3 IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 4-5.
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performance can be divided into six categories: laws (e.g. Maritime Traffic Safety Law of the
People’s Republic of China), administrative regulations (e.g. Regulation on the Prevention and
Control of Vessel-induced Pollution to the Marine Environment), departmental rules and
regulations (e.g. Regulation on the Prevention and Control of Pollution Introduced by Vessel and
Related Operations to the Marine Environment), generally applicable normative documents, notices or
announcements issued by competent departments and technical standards and ship inspection
specifications. At present, there is little dispute on laws, administrative regulations and departmental
rules and regulations. The main problem lies in the normative documents, notices or announcements
issued by competent departments and technical standards and ship inspection specifications, all of
which appear in large quantities and play as the supplements to maritime legislation. Taking the
normative documents issued by the Ministry of Transport as an example, its total amount is as high
as 800. But the legal status of such kind of normative documents issued by the Ministry of
Department is relatively vague, which are neither technical standards nor ministerial decrees.
Specifically speaking, they have no clear legal position in the law; but in the practice of relevant
departments and industries to fulfill their obligations of conventions, they have legally binding
force. In addition, in terms of legislative procedure, the formulation procedure of normative
documents issued by the Ministry or Department is not regulated by the Legislation Law of the
People's Republic of China. Therefore, in the case that the procedure of making regulations has
been simplified, the overall status of normative documents appears to be abounded in quantity but
lack of accuracy and systematic integration. Besides, due to the large amount, lacking rigor during the
legislative process or the course of being directly incorporated as application leads to the ambiguity
in legal basis even the plight of no legal basis, which results in increased restrictions and
interference by higher administrative authorities and the upper laws, as well as further affecting the
authority of local maritime authorities in enforcing the conventions.!

Consequently, on the issue of sorting out maritime legal documents, it is kindly suggested that
relevant authorities and departments should solve the following three main problems by reviewing
relevant domestic normative legal documents in China, which range from the laws formulated by the
National People’s Congress and its Standing Committee to the administrative and departmental
rules and regulations of the State Council, including the normative legal documents formulated
by the Ministry of Transport and its Maritime Affairs Bureaus. The first problem needed to be
solved is the concurrence between domestic regulations and international maritime conventions
triggered by the direct application of the latter. The second is to gradually abolish the mandatory
measures in violation with international maritime conventions by cleaning out the normative
documents. The third is to systematically integrate normative documents issued by the Ministry or
Department with the purpose of avoiding chaos in maritime law enforcement and optimizing the
legal environment around the local maritime administrations.

5.3 Strengthen the Monitoring and Management of the Recognized Organizations

The authorization and monitoring of recognized organizations is one of the areas covered by the
mandatory audit.”> Founded in 1956, 3China Classification Society’s (CCS) most important task is to
formulate classification regulations based on its own experience and technical reserves, so as to provide
classified ships with the minimum standards necessary for maintaining safety. Most of the standards are
technical ones, but they have been gradually expanded from technical scope to management field since

1 QU Yanan, Research on the Legislative Transformation of International Maritime Conventions in China under the
IMO Audit Scheme ( (IMO &ML~ E bRl A L4 1 E L EHAGETSL) ), Doctoral dissertation of Dalian
Maritime University, p. 38-39 (2014).

2 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 3, 6, 30.

3 Founded in 1956 and headquartered in Beijing, CCS is a full member of the International Association of
Classification Societies. Authorized by the competent authorities of the flag states or regions, CCS has the right to
carry out statutory surveys and provide other services approved by relevant competent authorities.Up to now, CCS
has been authorized by the administrations of 40 major international shipping countries or regions to perform
statutory surveys for the ships flying their flags.



The Mandatory IMO Member State Audit Scheme-A Legal Analysis 61
of Main Instruments Related and China' s Response to the Challenges

the 1990s.! However, the law hasn’t entitled CCS the power to legislate. As a professional organization,
CCS was only commissioned by the Maritime Safety Administration of China (MSA) to draft the draft
of the code for ships’ surveys. As for the Specification for Materials and Welding and the Classification
Rules of Steel Sea-going Vessel defined by CCS itself, both regulations are not legally binding.?

On the issue of authority and responsibilities, the ones of the recognized organizations are often
being confused. For this reason, it is suggested that MSA should establish a complete set of legal
documents and directives so as to make the authority and the responsibilities of recognized
organizations commensurate with each other and establish the responsibility system, the supervision
system and supporting accountability mechanism.

On the issue of act of authorization, MSA and relevant competent authorities should acknowledge
the management procedures and relevant authorization acts conducted by recognized organizations.
Especially for the ships flying the flag of China, it is proposed that China could provide classified ships
with a comparative table of different standards under major maritime conventions and domestic laws on
a voluntary basis, so that the classified ships from various countries can comply with China’s maritime
regulations while fulfilling the obligations of the flag states.’

To tackle the issues of unqualified personnel and certificates not meeting standard requirements
being approved, the relevant maritime authorities should develop educational programs to regulate the
performance of recognized organizations.*

5.4 Strategies to Implement the Applicable IMO Instruments

Undoubtedly, in accordance with the requirements of III Code, it is necessary for China, who has
assumed a great role as a coastal State or a port State than as a flag State, to establish a set of
implementation strategies to help achieve the objectives of IMO audits, which is also the key point of
IMO audit.> The so-called implementation strategies refer to the design and planning, that maritime
administrative organizations at all levels shall take to accomplish the aim of effectively implementing
the main maritime conventions. And the maritime implementation management strategy formulated by
the maritime administrative organizations at all levels should systematically reflect the national
implementation strategies and marine policies.® At present, China has not yet developed a long-term
systematically complete maritime implementation strategy. Based on this, it is suggested in this paper
that the Ministry of Transport (MOT) should take the lead in formulating a complete set of performance
strategies, whose contents not only include the goal, mission, vision, plan and significant measures of
MOT and maritime-related organizations at all levels,” but also embody a joint resolution to the
above-mentioned issues of systematization of maritime legal documents and the monitoring and
management of the recognized organizations. In short, this is to enhance China’s international
obligations and performance capacity as a flag state, a port state and a coastal state through systematic
implementation strategies with targets managements.

6. Conclusion

1 CHEN Yingqiu, The Standard System of China Classification Society and the Development Direction of Related
Scientific Research ({7 gtk 164k RS AHCRH & &7 ) ), China Ship Survey, Vol. 2, p. 5, April 2000.

2 QU Yanan, Research on the Legislative Transformation of International Maritime Conventions in China under the
IMO Audit Scheme ( {IMO & #Z AL T E frig A L 4F dr [E ST FE) ), Doctoral dissertation of Dalian
Maritime University, p.39-40 (2014).

3 IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 8.

4 Lihua Ling, China's New Strategy to Cope with the Mandatory Transformation of IMO Audit Scheme ({3 [ B %}
IMO i ML 5 1) A0, 528 (R 37 5518 ) ), China Maritime Safety, Vol. 2, p. 33, Feb 2016; IMO Resolution A. 1070
(28), IMO Instruments Implementation Code (III Code), 4 December 2013, p. 9.

5 IMO Resolution A. 1070 (28), IMO Instruments Implementation Code (IIT Code), 4 December 2013, p. 4.

6 IMO Resolution A. 1067 (28), Framework and Procedures for the IMO Member State Audit Scheme, 4 December
2013, p. 29.

7 ZHOU Yu & SHA Zhengrong, Considerations on IMO Audit and the Construction of the Management System of
Maritime Performance ( {Z¢F IMO ®H 1% 5ifF FJE LB Bk RE WK%Y ), China Water Transport, Vol. 7, July
2011, p. 15.
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The instruments adopted by IMO can be classified into three categories. The first is resolutions on
internal matters, which refer to the regulations concerning activities related to IMO internal
organizational matters issued by the IMO Assembly through Resolutions which are legally binding with
IMO and its affiliate bodies.! The second is resolutions concerning IMO member states, which refer to
the rules concerning the member states issued by IMO Assembly through Resolution and often
presented in the name of a Guideline or Code and have no legally binding force in general. In principle,
these rules are not legally binding on IMO member states, but as vital documents approved by IMO,
which has reflected high degree consensus among the member states, they are highly valued and
followed by all Member States.> The third is conventions and refer to the international maritime
conventions that are legally binding on the contracting parties and decided to be drafted by IMO
through the Assembly’s resolution.

According to the above classification, the main maritime conventions mentioned herein are the
third category of legally binding conventions adopted by IMO, while the two main instruments
concerning the implementation of the mandatory audit scheme, Framework and Procedures for the IMO
Member State Audit Scheme and III Code, belong to the second category documents involving the
member states. In theory, these two main instruments are soft laws, which have no binding effect on
IMO member states. However, in order to tackle the long-term issue of member states’ poor
performance in complying with IMO instruments, IMO granted compulsory obligations on the audit
scheme. Therefore, on the legislative mode, IMO has modified the legislative technique slightly,
incorporating amendments to III Code into the main maritime conventions that have been in effect and
imposing the mandatory audited obligations on the contracting parties of main maritime conventions. In
other words, IMO has incorporated the second category of resolution documents related to the member
states into the conventions in the form of amendments to the main maritime documents.

China, as an IMO member state and a contracting party to main maritime documents, should fulfill
the mandatory audit obligation. In the face of such challenges on the audit, this paper puts forward the
following suggestions. Firstly, to analyze the domestication of the application of III Code, mandatory in
China, so as to avoid the lack of legal source or the announcements of competent authorities when
China accepts the external audit from IMO auditors. Lacking legal source and announcements aforesaid
will lead to the situation that there is no legal basis for China’s maritime authorities and personnel to go
through the audit, which will cause the sovereign acts of China to be infringed upon, directly by the
compulsory obligations of IMO mandatory audit scheme. Secondly, to systematically sort out the
domestic maritime legal documents and narrow the gap between domestic maritime legislation and
international maritime conventions. It is a great project and should be deemed as the long-term
objectives of complying with IMO instruments. Thirdly, to solve the long-term issues such as ill-defined
rights and responsibilities, obscure authorization and inadequate monitoring and management of the
recognized organizations. Fourthly, it is suggested that the Ministry of Transport (MOT) should take the
lead in formulating a complete set of performance strategies, with the purposes of not only enhancing
China’s international obligations and performance capacity as a flag state, a port state and a coastal state,
but also simultaneously planning solutions to the issues of systematization of maritime legal documents
and the monitoring and management of the recognized organizations.
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Improvement of China’s Marine Environment

Protection Law
—From the Perspective of Connection with Relevant International
Conventions

MA Yingjie*, WANG Zimin**
mayingjie8888@163.com

Abstract: Faced with the difficulties in protecting the marine environment, China has acceded to a large
number of international conventions on marine environment protection, covering marine pollution
prevention and control, resource protection and ecological protection. Since the Constitution of China
does not stipulate the mode of application of international conventions, there are implementation gaps
between China’s Marine Environment Protection Law and international conventions. Coinciding with
the revision of the Marine Environment Protection Law, this paper proposes further improvements in
the said law, by connecting it with relevant international conventions. It sorts out the marine
environment protection conventions that China has concluded and acceded to, and points out the
loopholes in their implementation and application in China. Suggestions and measures to improve the
effective connection between China’s Marine Environment Protection Law and relevant international
conventions are put forward.

Keywords: marine environment protection law; international conventions; improvement; connection

1. Introduction

The ocean is the world’s largest environmental purifier, and its vastness and fluidity can clean up
pollution and thus maintain ecological balance. China is a large maritime country. With the shortage of
land resources, people have further extended their activities to the ocean, and the economic value of the
ocean has rapidly increased. Since the 1990s, China’s marine economy has developed rapidly at a
double-digit growth rate. The maritime industry has also made outstanding contributions to the
development of the national economy, including marine fisheries, marine shipbuilding, and marine
transportation. However, the conflict between human economic interests and marine ecological interests
is inherent in any society. With the increase in people’s exploitation and utilization of the ocean, the
amount of resources continuously obtained from the marine environment exceeds the regeneration
capacity of natural resources, and the amount of pollutants discharged into the ocean exceeds the
self-purification ability of the marine environment. Thus, the marine environment is destroyed and
resources are seriously short. In order to deal with the problems of marine environment pollution,
ecological damage and shortage of marine resources, China has formulated laws, regulations and
departmental regulations based on the Marine Environment Protection Law, and has acceded to a large
number of international conventions on marine environment protection. However, the law has inevitably
lagged in implementation since its enactment. Therefore, there has also been a gap between the
connection of China’s Marine Environment Protection Law and international conventions. According to
the Report on the Handling of Proposals by Deputies at the Second Session of the Thirteenth National
People’s Congress, it was pointed out that, in order to promote the ecological civilization construction
and green development, it agrees to the proposals proposed by deputies on revising the Law on the
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Prevention and Control of Environment Pollution by Solid Waste and Marine Environment Protection
Law.'Therefore, China is currently revising the Marine Environment Protection Law so as to take this
opportunity to fully integrate it with the contents of the international marine environment protection
conventions and make up for the loopholes that appeared in the process of application and
implementation.

2.The Relationship between International Law and Domestic Law

The relationship between international and domestic laws has always been the focus of
international law scholars. The solution to this problem is of great importance to whether international
conventions and international practices can be applied in China and how to apply them, as well as to the
establishment of good international order. International law is a kind of soft law, which is a compilation
of agreements made by the international community through consultation concerning rights and
obligations on various matters. However, in the international community, there is no law enforcement
institution that is above all sovereign states. Therefore, the key to the effective implementation of
international law in China lies in the nature of the relationship between international law and domestic
law. Taking the international marine environment protection conventions that China has concluded and
acceded to as an example, China has formulated a large number of laws and regulations on marine
environment protection, such as Marine Environment Protection Law, Fisheries Law, and Regulations
on the Prevention of Vessel-induced Sea Pollution. However, if the important provisions of the relevant
international conventions do not correspond to the provisions of the China’s Marine Environment
Protection Law, especiallys those cases where an issue or a matter is not stipulated in Chinese laws but
is clearly stipulated in the international conventions, can we directly apply the international conventions
to comply with the legal obligations by bypassing the domestic laws? Or is it necessary to supplement
the gap through the domestic legislative process, so as to take an action based directly on the relevant
provisions of the domestic law? The answer to this question illustrates the two views of international
law scholars on the relationship between international law and domestic law, namely monism and
dualism. However, both of these theories have their own defects, and neither of them satisfactorily
connects the international law and domestic law. Therefore, a new theory - Linkage Theory has emerged.
At present, most scholars in China agree with Linkage Theory, believing that international law and
domestic law are interrelated and inseparable.

2.1 Monism

Scholars who support monism believe that international law and domestic law belong to the same
legal system, both of which are covered by natural law, consider that there is no essential difference
between the two, but just a matter of time sequence.’The issue that arises with monism is that, since
international law and domestic law belong to the same legal system, which one should have the priority
in application, namely, international law or domestic law.

2.2 Primacy of international law

The doctrine of primacy of international law first appeared after World War I, but it did not become
popular until after World War I1. This doctrine holds that international law is superior to domestic law.
The legal effect of domestic law is determined by international law. Only with the support of
international law can domestic law exert its effectiveness.*When there is a conflict between international
law and domestic law, the relevant provisions of international law shall prevail. If there are provisions in
international law for a certain matter and there are loopholes in domestic law, international law can be

1 Report on the Handling of Proposals by Deputies at the Second Session of the Thirteenth National People s Congress,
the Third Meeting of the Presidium of the Second Session of the Thirteenth National People’s Congress(2019).
http://epaper.gmw.cn/gmrb/html1/2019-03/15/nw.D110000gmrb 20190315 1-03.htm.

2 XU Duanhong&DUDongze, Analysis of the relationship between international law and domestic law, Sociological
Perspectives(2019).

3 HUANG Junying, Thoughts on the relationship between international law and domestic law, Chinese Journal of
Law(2019).
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directly applied in the domestic courts, without the permission of the relevant department, and there is
no need to transform it into domestic law. However, to some extent, this doctrine denies state
sovereignty and the right of states to make and implement laws independently without interference.
Since the purpose of international law is to maintain peace and stability of international order, the
doctrine of priority of international law not only runs counter to that purpose, but also goes against the
basic principles of inviolability of state sovereignty and non-interference in internal affairs of states.

2.3 Primacy of domestic law over international law

The doctrine of primacy of domestic law is bound to exist. On the premise that international law
and domestic law belong to the same legal system, this doctrine holds that domestic law is superior to
international law, and the legal effect of international law depends on the authorization from domestic
law, and that without the support of domestic law, international law can not have a legal effect. Some
scholars even argue that international law is a branch of domestic law and call it “Public Foreign Law of
the State”. However, the doctrine of primacy of domestic law denies the role of international law in
maintaining and establishing international order, and it is easy to become a tool of hegemonism and
power politics, which makes international law seem meaningless. This doctrine completely denies the
value of international law and makes international law become the vassal of domestic law, which is
gradually abandoned by modern society.

2.4 Dualism

In contrast to monism, dualism holds that international law and domestic law are two independent
and completely different legal systems, which have no subsidiary relationship and are in an equal legal
position. International law is the sum of legal norms that regulate relations among countries, while
domestic law regulates the legal relations among domestic natural persons, legal persons, and other
organizations. Therefore, there is no connection between the two, showing parallel characteristics. No
domestic court may directly apply international conventions or international practices as the basis for
determining the facts of the case. Only after the content of an international convention is transformed
into domestic law through the legislative process of the domestic legislature, or the international
practice is generally recognized and accepted by the country, the relevant content of international law
can be applied by the domestic court, which is still essentially applicable to domestic law rather than
international law. To some extent, dualism has been supported by many countries, because it can
effectively safeguard national sovereignty, prevent the infringement of internal affairs, and get rid of the
control of powerful countries. However, dualism overemphasizes the opposition between international
law and domestic law, which cuts off the connection between them and makes the contradiction between
international law and domestic law more prominent.

2.5 Linkage Theory

Both monism and dualism have their own shortcomings and deficiencies, and neither can fully and
effectively connect international law and domestic law, thereby promoting the sound development of the
international order. In fact, international law and domestic law are not completely independent and
parallel. Both are laws, and the enacting entities are states, so there is a close relationship between the
two.

To begin with the perspective of domestic law. First, the international community is a whole, and
the formulation of domestic law needs to pay attention to the provisions of international law on this
issue. If the contents of the two laws are very different, inevitably there will be conflicts with
international law in the related cases. This will not only cause a large number of contradictions, but also
waste judicial resources and reduce the efficiency of litigation. Second, international law has a legal
effect at home. When some provisions of international conventions or international practices are
generally adopted by China, then in order to implement the rules and institutions of international law at
home, international law can be adopted into domestic law through legislative procedures. Next, from the
perspective of international law. First, the formulation of international law should not interfere with the
right of other countries to formulate their domestic laws, and at the same time, it should be consistent
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with the prevailing practices and principles stipulated in the domestic laws of other countries. Otherwise,
international law will become an empty shell, which will not be observed in the international
community. Second, if international law only stipulates guiding principles on a certain issue, domestic
law needs to make corresponding specific provisions.! Take for example, the international conventions
on marine conservation to which China has acceded, China acceded tolnternational Convention on Civil
Liability for Oil Pollution Damage in 1999, which addresses the liability of cruise ship owners for oil
pollution damage arising from accidents at sea. Article 66 of China’s Marine Environment Protection
Law 1is closely linked to this Convention, stipulating specific principles and methods for assuming
responsibility. This shows that international law and domestic law are inseparable and interrelated.
There is no issue of priority, nor there is any issue of separating the then from each other. An another
example, jurisdiction is the primary right of a sovereign state. According to the principle of primary
jurisdiction, when the pollution of the sea area under national jurisdiction is caused by the sea area
outside the national jurisdiction, the state facing the damage has the jurisdiction of course. This
international practice and principle have been recognized and accepted by most sovereign states. The
International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties
and Protocol Relating to Intervention on the High Seas in Cases of Marine Pollution by Substances
Other Than Oil also stipulate this, which is indicative of the intention that international law will be in
conjunction with the domestic law to achieve the maximum degree of compliance and enforcement of
international law, so as to realize the objective of international law to maintain international order.

3.Implementation of Marine Environment Protection Convention in China
3.1 Marine Environment Protection Convention concluded or acceded to by China

In order to prevent the further deterioration of the marine environment, China has gradually
acceded to various international conventions conducive to the protection of the marine environment, and
has formulated a large number of laws and regulations on the protection of the marine environment.
China has so far acceded to 38 international conventions on marine environment protection, which can
be roughly divided into four categories: comprehensive protection, pollution prevention and control,
ecological protection and resource protection. Among them, there are 9 categories of basic protection,
12 categories of pollution prevention and control, 2 categories of ecological protection and 15 categories
of resource protection. In order to realize the sustainable utilization of marine resources and the
sustainable development of the marine environment, China focuses on the prevention and control of
marine environment pollution and the protection of existing marine living resources and at the same
time pays attention to the basic protection of the marine environment. The specific content of the
above-mentioned international conventions, the accession of China, the connection with domestic law
and the need for improvement will be analyzed in detail below.

3.2 Application of Marine Environment Protection Convention in China

China does not make the stipulation in the Constitution on how to apply the international
conventions in China and their effect, so the implementation process in China often appears confusing.
As to the issue of how international law can be applied in China, it is worthy to have a relook at the
above explanation of monism and dualism. The monists postulate that international law does not need to
be converted into domestic law and supported by the legislature or law enforcement agencies, meaning
thereby, it can be directly applied, while the dualists postulate that international law can only be applied
in domestic courts after being transformed by domestic legislative procedures, that is, it can be applied
only by the transformation. However, this classification is only a theoretical classification, which
provides a theoretical basis and a solution strategy for the specific application of marine environment
protection conventions in China. Therefore, we should take into considerations of the advantages of
both monism and dualism, so that international conventions can play a full role in their application in
China.?

1 WANG Tieya, International Law, Beijing: Law Press-China,1995.
2 LUO Man, Research on the Issues Related to the Application of the Treaty in China, Shenyang: Shenyang University
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Therefore, with regard to the application of the treaties on marine environment protection, the
author believes that the we should take the advantage of both the methods, and combine the indirect
application through transformation and the direct application of conditional nesting should both be
adopted. The conditions for direct application include: first, to check whether the contents of the
convention are sufficiently detailed and complete; second, whether China has authorized its applicability,
which means that it has been accepted by China, the object will be mainly international custom. The
reason why the author argues for taking the advantage of each of the two methods is that: first of all,
international law is mostly comprises of agreement on rights and obligations reached through the
negotiation between the main bodies of international law. International law, unlike domestic law, is not
enforceable, and international practices can only be implemented with the approval of the competent
authority or after the general practice in China; some international conventions must be transformed into
domestic laws through domestic legislative procedures. Secondly, some international conventions only
contain principled provisions and systems, and their specific implementation methods and requirements
need to be specified in detail through domestic laws. Finally, if the content of an international
convention on a certain issue is sufficiently detailed and complete, and taking into account the
reservations that China may have made while accepting, especially in areas that require timely
implementation and efficient implementation, such as United Nations Framework Convention on
Climate Change, then the international convention can be directly applied to solve China’s
foreign-related issues after it has been approved by the competent authority. Therefore, the marine
environment protection convention is either approved by the competent authority or generally adopted
in practice to ensure its compliance and enforcement in China, or the convention is transformed into
domestic law and the effect of implementing the international convention is achieved through the
application and implementation of the domestic law system. For example, Law of the People s Republic
of China on the Protection of Wildlife has applied the contents of Convention on International Trade in
Endangered Species of Wild Fauna and Flora and Convention on Migratory Species into domestic laws
for implementation. Article 35 of Law of the People’s Republic of China on the Protection of Wildlife
stipulates that the list of wildlife or their products prohibited or restricted by international conventions
which China has signed or ratified, shall be formulated, adjusted accordingly and published by the
Nationally Endangered Species Import and Export Management Agency. This regulation further
implements the content of international conventions. China’s Convention on the Territorial Sea and the
Contiguous Zone and Exclusive Economic Zone and Continental Shelf Act was formulated in
combination with the United Nations Convention on the Law of the Sea and China’s actual conditions.

3.3 Examining the Replication of the Provisions of the Convention in the Domestic Law and the
Necessity to Modify THE Marine Environment Protection Law

As far as the relationship between international law and domestic law is concerned, most scholars
in China agree with the view of Linkage Theory, believing that the two neither belong to the same legal
system nor are they mutually exclusive and independent. Therefore, the application of the international
marine environment protection convention in China should adopt both the transformational and the
nested methods. Only through the legislative process the contents of the international marine
environment protection conventions signed and ratified to by China can implemented into the domestic
law in combination with the actual situation of China, or if it is provided in certain laws the direct
application of some international treaties or international practices, can the specific principles, rules and
systems of international law be implemented in the legal domain of China.

Whether the domestic
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of Technology(2018).
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cooperation for the
protection and
utilization of
wetland resources.

China acceded to it
on March 1, 1992.
The Ministry of
Agriculture
Announcement
No. 2619-List of
Important National
Key Protected
Aquatic Wildlife
Habitats (First
Batch), and the
International
Wetland
Convention
Implementation

Office’s notice on

the issuance of
Nomination
Indexes for
International
Wetland Cities
Certification make
the connection.

Yes. According to the
spirit of the
Nomination Indexes
for International
Wetland Cities
Certification,

“Building a Beautiful
Coastal City and
Countryside
Environment” can be

added to the purpose
of the Marine
Environment
Protection Law.

Asia-Pacific
Aquaculture
Center
Network
Agreement

The Agreement
specifies the
purpose, role, rights
and obligations of
members,
management
systems, finance and
other matters of the
Asia-Pacific
Network of
Aquaculture Center.

It entered into
force for China on
January 11, 1990.
The Fisheries Law

of the People s
Republic of China,

the Management
Measures for
Aquatic Seed
Seeds and the
relevant local
regulations, as

well as the 30

departmental
regulations
formulated by the
Ministry of
Agriculture and
the Ministry of
Ecology and
Environment make
the connection.

No. Because the
connection is very
good.

Convention on

Measures are mainly

China ratified the

No. Because the

the taken for the .. o
. . Convention in connection is very
Conservation conservation and
September 1995. good.
and management of
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Management
of Pollock
Resources in
the Central
Bering Sea

China’s Bering Sea
pollock resources.

Chapter 3 “Marine
Ecological
Protection” of the

Marine
Environment
Protection Law
provides an
explanation in the
government’s
white paper The
Development of
China's Marine

Undertaking.

Agreement to
implement the
provisions of
the United
Nations
Convention on
the Law of the

It aims to ensure the

The Chinese
government signed
this Agreement on
November 6, 1996.
Chapter 3 “Marine

Ecological

Sea of long-term Protection” of the
December 10, conservation and Marine No. Because the
1982 sustainable use of Environment connection is very
concerning the | straddling fish stocks Protection Law good.
conservation | and highly migratory provides an
and fish stocks. explanation in the
management government’s
of straddling .
fish stocks and white paper The
highly Development of
migratory fish China :S‘ Marine
stocks Undertaking.
The Aereement China declared its
ensugres the acceptance on
conservation of Ajl\l]il:isctez(’) Jltghge&
Agreement Indian Ocean tuna General Office of
Establishing and tuna-like the Ministry of No. Because the
the Indian species, promotes Aoricu lturgyon connection is very
Ocean Tuna | their optimal use and Regu latine Tuna good.
Commission cooperation for the et &
sustainable Fishing Logs and
development of this . Chzna Tuna
fishery Fishing Logs make
) the connection.
Cartagena The Agreement China acceded to it
Protocol on assists in ensuring on April 27, 2005 No. Because the
Biosafety to adequate and it entered into T
. connection is very
the conservation force on ood
Convention on | measures in the area | September 6 of the good.
Biological of the safe transfer, same year. It is
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Diversity

treatment and use of
living modified
organisms derived
from modern
biotechnology that
may adversely affect
the conservation and
sustainable use of
biological diversity,
while taking into
account the risks to
human health, with a
particular focus on

stipulated in 19
departmental
regulations issued
by the Ministry of
Ecology and
Environment, as
well as in the
Vaccine
Management Law.

transboundary
movements.
China signed it on
October 3, 2018,
but it has not yet
come into force.
Announcement No.
108 of the Ministry
of Agriculture and
. 'Thle Agreimertlit’b Rural Affairs of the
jointly negotiated by ; .
Agreement on the coastal and People s Republic
the Prevention | non-coastal Arctic of China-Revised | yes. Regulations on
of Unregulated | States and the EU on | Instructions for the fishing and
High Seas an equal footing, Fishing Vessels control of high seas
Fisheries in | provides governance and 'F ishing fishery resources can
the Central rules for specific License be mentioned in the
North Ice Arctic waters and Management Marine Environment
Ocean (not yet | enriches the content Certificates, Protection Law.
in force) of international Fisher f'es Fishing
governance of the License
Arctic. Management
Regulations, and
Chapter 3 “Fishing
Industry” of the
Fishing Law make
specific
provisions.
The Convention China became a
prevents party to this
. over-hunting of all Convention on
International .
Convention species of wha}les. It September 24,
aims to establish an 1980. Although
for the . . ) . No.
. international whaling China does not
Regulation of .
Whaling control system to have regulations

ensure proper
conservation and

development of

on whale species,
the overall
regulations on fish
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whale species.

in the Fisheries
Law can be
connected with the
convention to a
certain extent.

China acceded to it
in 1996. Four

for cultural and
natural heritage, etc.

and heritage of
China in

accordance with

the Convention.

departmental
. regulations issued
Intemathnal It is a convention for | by the Ministry of
Convention . .
for the the conservation and | Agriculture and
Conservation management of the government's No.
. Atlantic tuna and .
of Atlantic . white paper The
tuna-like resources.
Tunas Development of
China s Marine
Undertaking make
provisions
China became one
of the parties to the
The Convention Convention as
. . early as 1985.
. mainly stipulates the
Convention 7. There are 2
. definition of cultural - .
Concerning . administrative
. heritage and natural .
the Protection heritage. national regulations and 31
of the World o tegc t,ion and departmental No.
Cultural and P . regulations that
international .
Natural . stipulate the
. protection measures .
Heritage specific culture

The Convention
protects the active
spatial scope of
migratory species on

It was adopted in
Bonn, Germany on
June 23, 1979, and

entered into force

for China on
December 1, 1983.

Yes. China’s Marine
Environment

Convention on | land, sea and air, and Wild Animal Protection Law does
Migratory protects migratory Conservation Law not stipulate the
Species species among wild of the People's protection of

animals that pass Republic of migratory marine
through the borders | Cpingmakes the organisms.
of national connection, but it
jurisdiction. does not involve
migrating marine
life.

Code of It requires countries | It was adopted by

Conduct for to undertake their the Food and No.

Responsible responsibilities in Agriculture
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Fisheries

activities such as
fishing, breeding,
processing,
transportation and
marketing,
international trade
and scientific

research in fisheries.

Organization of
the United Nations
and entered into
force in China in
October 1995. 33
administrative
regulations such as
the Fisheries Law
and Several
Opinions of the
State Council on
the Sustainable
and Healthy
Development of
Marine Fisheries
make provisions.

Cancun
Declaration on
Mainstreamin

g the
Conservation
and
Sustainable

Use of
Biodiversity to

Enhance
Well-being

It mainstreams
biodiversity to
enhance well-being
and promote the
conservation and
sustainable use of
biodiversity.

It was formulated
in December 2016.
The notice on Key
River Basin
Aquatic
Biodiversity
Conservation Plan
issued by the
Ministry of
Ecology and
Environment, the
Ministry of
Agriculture and
Rural Affairs, and
the Ministry of
Water Resources
and the notice on
the Belt and Road
construction
maritime
cooperation, as
well as other
departmental rules
and regulations
make provisions.

4.Problems in the Process of Connection of the Marine Environment Protection Law withRelevant
International Conventions

In order to effectively protect the marine environment and prevent marine environment pollution
and facing a decrease in marine resources, China has done sufficient legislative work in marine
environment protection, and formulated a large number of laws and regulations conducive to marine
environment protection. If different biospheres are used as the basis for dividing China’s environment
legal system, the Marine Environment Protection Law is a regulation aimed particularly at the marine
environment and becomes one of its most important components. Although China is carrying out
legislation on the Ocean Basic Law, that law is aimed at comprehensive marine management, covering
not only marine environment protection, but also political and economic aspects such as marine
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economic development, marine scientific and technological innovation, and international cooperation on
the ocean. Therefore, the basis of marine environment protection remains in the Marine Environment
Protection Law. Not only should other laws relating to the marine environment be connected to the
Marine Environment Protection Law, such as the Fisheries Law, and the Regulations on the
Management of the Prevention and Control of Marine Environment Pollution by Coastal Engineering
Construction Projects, but they should also reflect the contents of the relevant international conventions.
The application of methods of nesting and transformation should be based on their strengths in order to
promote the effective connection between the two. When there are foreign-related factors, Article 96 of
China’s Marine Environment Protection Law has stipulated the applicability of treaties, that is, in
addition to China’s reservations, the principle that international law is superior to domestic law shall be
applied in priority to international conventions. But when there are no foreign-related factors, it
generally needs to be transformed into domestic law before it can be implemented. Coinciding with the
revision of the Marine Environment Protection Law, we should take this opportunity to make it more
fully coherent with the content of relevant international conventions so as to make up for the gaps in the
previous legislation. Although the content of China’s Marine Environment Protection Law is relatively
complete, with the increasing number of marine environment protection conventions that China has
acceded to, there are still some shortcomings in the process of connection with marine environment
protection conventions. The legislature needs to adjust and update the Marine Environment Protection
Law in a timely manner so that the content of the relevant international conventions can be
implemented.

4.1Impact of the Narrow Scope of the Marine Environment Protection Law on its Effectiveness.

The legislative purpose of each law embodies the values its pursuits and guiding ideology of the
legislator, and each legal clause is the concrete embodiment of the legislative purpose, thus the
legislative purpose has the function of leading the entire law. The legislative purpose of China’s Marine
Environment Protection Law should be to cover the entire field of marine environment protection,
covering not only the core concepts of the domestic marine environment protection law, but also the
central theme of the relevant marine protection conventions. However, with the increasing number of
marine environment protection conventions that China has acceded to, the legislative purpose of Marine
Environment Protection Law has been unable to cover the core ideas of some international treaties
concluded and acceded to by China. Therefore, the legislative purpose of Marine Environment
Protection Law has lost its leading role and needs to be amended and supplemented with the times. For
example, the Marine Environment Protection Law does not include “response to climate change and
prevent global warming” as its legislative purpose. However, Kyoto Protocol to the United Nations
Framework Convention on Climate Change signed by China in May 1998, China’s Air Pollution
Prevention and Control Law, and the National Marine Functional Area Plan issued by the State Council
have all been able to actively respond to climate change and prevent global warming. Therefore, the
legislative purpose of the Marine Environment Protection Law has been unable to effectively play a
leading role.

4.2 Marine Environment Protection Lawcan not be adjusted in time according to the conventions,
and lacks real-time performance.

Between formulation and implementation of the law, there is inevitably a time lag. In order to
make up for this defect and keep pace with the times, the marine environment protection conventions
that China has concluded or acceded to can be reflected in the Marine Environment Protection Law. It is
necessary to timely modify the laws mainly based on the Marine Environment Protection Law or
supplement them through judicial interpretations. At present, China’s Marine Environment Protection
Law cannot keep up with the international marine environment protection conventions that China has
concluded or acceded to. For example, the Convention on Wetlands and the Convention on Biological
Diversity, which China has acceded to, have continuously issued new rules. The United Nations has also
positioned the next decade as a decade of ecological restoration. Internationally, conventions on polar
environment protection and the prevention and control of marine microplastics pollution are also being
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carried out, but the laws on these subjects are not currently included in China’s relevant legislation.

4.3 Marine Environment Protection Law has not stipulated the core measures of some international
conventions

International conventions on the subject of marine environment protection signed or ratified by
China cover a wide range of areas, including pollution prevention, resource protection, international
cooperation and environment responsibility, but China’s legislations related to the protection of the
marine environment are not only relatively scattered, there is no unified regulation in the Marine
Environment Protection Law, but also there are loopholes in some areas. For example, for biodiversity
conservation, China has not yet formulated the Law on Biodiversity Conservation, but in June 1992,
China acceded to Convention on Biological Diversity. The Marine Environment Protection Law only
makes general and general provisions on the protection of biological diversity and marine living
resources, but it makes no specific provisions on the conservation and utilization of marine aquaculture,
deep seabed genetic resources beyond the scope of national jurisdiction, and the biological diversity in
sea areas beyond the scope of national jurisdiction. Therefore, the provisions concerning the protection
of the marine living resources should be implemented through amendments to the Marine Environment
Protection Law. For another example, according to the mandatory EEDI and SEEMP for new ships
stipulated by the 73/78 of MARPOL, although Chapter 8 of China’s Marine Environment Protection
Law has made provisions on the prevention and control of pollution damage to marine environment
caused by ships and their related operations, the two important core measures of preventing marine
pollution by ships in the Convention have not been implemented. In addition, the International
Convention on Control of Harmful Anti-fouling Systems on Ships and Convention for the Control and
Management of Ships’ Ballast Water and Sediments that China has acceded to as well as Hong Kong
Convention on Shipbreaking, to which China has not yet acceded, all have technical requirements for
environment protection relating to the construction of ships, but China’s Marine Environment Protection
Law does not make provisions for the scientific research and monitoring of marine environment such as
anti-fouling systems, sediment and ballast water systems, shipbuilding, and shipbreaking. It can be seen
that the degree of connection between China’s Marine Environment Protection Law and international
marine environment protection conventions is relatively low, and no specific provisions are made for
core measures.

5.Suggestions and Measures to Improve the Effective Connection between China’s Marine
Environment Protection Law and Relevant International Conventions
5.1 Enrich the legislative purpose of the Marine Environment Protection Law
5.1.1 “Building a beautiful coastal city and countryside environment” is added to the purpose of the
Marine Environment Protection Law

On March 1, 1992, China acceded to the Convention on Wetlands of International Importance,
Especially as Waterfowl Habitat, which establishes a framework for national measures and international
cooperation for the protection and utilization of wetland resources. In order to better implement the
Convention and implement the Wetland Protection and Restoration System Plan issued by the General
Office of the State Council, the Office of the State Forestry Administration has issued the Interim
Measures for the Nomination of International Wetland City Certification, and the International Wetland
Convention Implementation Office has issued a notice on the Nomination Indexes for International
Wetland Cities Certification. According to the spirit of these two legal documents, “building a beautiful
coastal city and countryside environment” is added to the purpose of the Marine Environment
Protection Law.

5.1.2 “Response to ocean issues caused by climate change”should be added to the purpose of the
Marine Environment Protection Law

With the increase in the exploration and development of mineral resources, the greenhouse gases
emitted by the burning of fossil fuels have far exceeded the carrying capacity and self-purification
capacity of the atmospheric environment, leading to global warming and rising temperatures. The
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drastic climate change not only causes harm to humans, but also causes irreversible damage to marine
life. Climate change leads to global warming, which in turn melts glaciers and raises sea levels,
decreasing marine biological resources and the ecological stability of the marine environment.
Therefore, in order to deal with climate change, China not only signed the Kyoto Protocol to the United
Nations Framework Convention on Climate Change in 1998, but also pointed out in many national
economic and social development plans that we should actively deal with climate change and earnestly
fulfill the duty of energy conservation and emission reduction. Climate change is closely related to
marine environment protection, and laws and regulations on climate change are being actively
formulated and implemented. Therefore, in order to better achieve the leading role of the legislative
purpose of the Marine Environment Protection Law, “response to ocean issues caused by climate change”
can be added to the purpose of the Marine Environment Protection Law.

5.2 Proposal for Amendments to the Marine Environment Protection Law to Enhance its Current
Performance.
5.2.1 Add “principles of international cooperation” to the General Provisions of Chapter 1 of the Marine
Environment Protection Law

Due to the peculiarity of the marine environment which is different from that of the land, marine
environment problems have endangered the survival and development of the entire human society. At
the same time, strengthening the construction of the Belt and Road has urgent requirements for
international cooperation to protect the marine environment. Responsibilities of States for fulfilling the
international marine environment protection conventions and participating in regional and global marine
environment governance require close international cooperation. In addition, the principles of
international cooperation for marine environment protection have been embodied in the marine
environment protection conventions that China has concluded or acceded to. The United Nations
Marine Environment Protection Convention specifically makes detailed and specific provisions on
international cooperation;Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal stipulates that all contracting parties shall cooperate with each other in order
to improve and realize the environmentally sound management of hazardous wastes and other wastes.!
The Convention on Biological Diversity also provides advice on scientific programs related to the
conservation and sustainable use of biological diversity and international cooperation in research and
development.?In addition to the above-mentioned international documents, the International Convention
on Qil Pollution Preparedness, Response and Cooperation, 1990, Convention on Nuclear Safety,
Convention on Fishing and Conservation of Living Resources on the High Seas, and Nairobi
Declaration also emphasize the basic concept of international and regional coordination and
cooperation to jointly address marine environmental issues. Therefore, “principles of international
cooperation” should be added to the Marine Environment Protection Law.

5.2.2 Amend other laws related to marine environment protection to enable the effective implementation
of the Marine Environment Protection Law

The United Nations Convention on the Law of the Sea defines important concepts such as internal
waters, territorial waters, adjacent sea areas, continental shelf, exclusive economic zone, high seas, and
islands. China’s Law on the Territorial Sea and the Contiguous Zone and the Law on the Exclusive
Economic Zone and the Continental Shelf are concrete manifestations of the implementation of the
provisions of the Convention. However, the desire of various countries to further develop marine
resources is expanding. These two laws do not make provisions for such issues as the outer continental
shelf, residual rights in the exclusive economic zone, and historical rights in the sea areas. Therefore,
these rights issues can be resolved by amending the Law on the Territorial Sea and the Contiguous Zone
and the Law on the Exclusive Economic Zone and the Continental Shelf.

1 Article 10 of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal.
2 Article 25 of the Convention on the Conservation of Biological Diversity.
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With the development and progress of science and technology, countries have gradually expanded
their ambitions to develop and utilize the ocean, and the number of artificial islands have increased.
However, the Convention does not define the legal status of artificial islands, nor does it stipulate the
maritime rights of artificial islands. Since it is impossible to distinguish the natural part from the
artificial part after all kinds of marine structures are assembled together by human construction, the
definition of the legal status of artificial islands is controversial in academic circles. At present, there are
some opinions in academic circles, such as “construction foundation theory”, “construction purpose
theory”, and “construction method theory”.! However, the island protection and the exploitation and
utilization of the resources of the surrounding sea areas are also stipulated in principle in China’s
Marine Environment Protection Law, so China can amend the Island Protection Law according to the
specific situation, and define the legal status of the artificial island, so as to fully connect with the
Marine Environment Protection Law and implement it completely.

5.2.3 Stipulate the conservation and utilization of marine living resources beyond the scope of national
jurisdiction in the Marine Environment Protection Law

The sharp decline in biodiversity is the result of mankind’s unrestrained exploitation of nature. The
Convention on Biological Diversity is an international convention for the protection of the living
resources of the earth, which China signed and ratified in 1992. In order to fulfill the Convention’s
international obligations to protect biodiversity, China has formulated a large number of laws and
regulations to protect biodiversity. For example, the Wild Animal Conservation Law and Chapter 3
“marine ecological protection and many years of national economic and social development plans” of
the Marine Environment Protection Law have emphasized the protection of biological resources. In
terms of biodiversity protection, China’s Marine Environment Protection Law is well connected.
However, because various countries enjoy the freedom of fishing on the high seas, the problem of using
marine living resources beyond the scope of national jurisdiction has arisen. The conservation and
utilization of mariculture, deep seabed genetic resources beyond the scope of national jurisdiction, and
biodiversity in sea areas beyond the scope of national jurisdiction are stipulated in the Convention on
Biological Diversity Secretariat Report in 2004, and these provisions should also be mentioned in
China’s Marine Environment Protection Law.

5.2 4Increase the relevant provisions for dealing with marine disasters other than oil pollution

Although the ocean itself has a strong purification capacity, the pollution caused by oil spills to the
marine environment is huge, and it takes a hundred or more years for the ocean to recover or even fail to
recover at all. All other countries are effectively strengthening oil pollution prevention and control,
stressing the importance of effective emergency preparedness. Therefore, in 1998, China acceded to the
International Convention on Oil Pollution Preparedness, Response and Cooperation, 1990, and the
Marine Environment Protection Law also makes provisions for dealing with the problem of oil pollution.
However, with the development and utilization of the marine environment, not only oil pollution will
cause damage to the marine environment, but other marine disasters such as storm surge, red tide, sea
ice and seawater erosion will also cause damage to the marine environment. Therefore, the content of
dealing with other marine disasters should be added to the Marine Environment Protection Law.

5.2.5 Increase the regulations on the development, utilization and protection of the Arctic high seas
fishery resources

In the context of global warming, the melting of Arctic Ocean sea ice has made it possible to
develop and utilize the Arctic Ocean’s fishery resources. Therefore, in the waters outside the jurisdiction
of the five countries along the Arctic Ocean, all countries have freedom of navigation and fishing. In
order to protect the unregulated capture of Arctic fishery resources, the five countries along the Arctic
Ocean and other countries including China signed the Agreement on the Prevention of Unregulated
High Seas Fisheries in the Central North Ice Ocean in October 2018, thereby effectively preventing

1 SUN Chao&MA Mingfei, Legal status of artificial islands, Hebei Law(2019).
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various countries from unregulated exploitation of fishery resources in the Arctic high seas. Therefore,
in order to enhance the present performance of China’s Marine Environment Protection Law, the
provisions on the exploitation, utilization and protection of fishery resources in the Arctic high seas
should be increased, and then specific provisions should be made through the Fishery Law.

5.2.6 Add “protection of migratory marine life” to Chapter 3 of the Marine Environment Protection Law

The Convention on Migratory Species was drafted by the United Nations Environment Programme.
As one of the permanent members of the United Nations, China should abide by the Convention and
implement the international obligations of protecting migratory wild animal species on land, sea and air
in domestic laws. Chapter 3 of the Marine Environment Protection Law does not stipulate the protection
of migratory marine life. When the law is revised in the future, the relevant provisions of “protection of
migratory marine life” should be added to this chapter.

5.3 Implement the core measures of relevant international conventions and promote the effective
connection of the Marine Environment Protection Law
5.3.1Delete Article 56 (3) of the Marine Environment Protection Law and stipulate that only the items in
the list of wastes that can be dumped

The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter
entered into force for China on December 15, 1985. In 2006, China ratified the application of its 1996
Protocol. However, the current Article 56 (3) of the Marine Environment Protection Law stipulate that
“The list of wastes that can be dumped into the ocean shall be drawn up by the national maritime
administrative department, and submitted to the State Council for approval after the review and
comments made by the environmental protection administrative department of the State Council.” This
Article entrusts the formulation of the list of wastes that can be dumped into the ocean to the national
maritime administrative department, but does not adopt the list of wastes that can be dumped as is
stipulated in the Convention and its Protocol. The Convention cannot play its due role, so Article 56 (3)
of the Marine Environment Protection Law should be amended, stipulating that only matters listed in
the Protocol’s list of wastes that can be dumped, which can better implement the core measures of the
Convention and connect better domestic laws with international conventions.

5.3.2 Add mandatory EEDI and SEEMP for new ships to Chapter 3 of the Marine Environment
Protection Law to prevent ship pollution and reduce greenhouse gas emissions from international
shipping

Ship pollution is the main culprit of marine environment pollution. In addition to the damage to the
marine environment caused by the items carried by ships, the emission of carbon dioxide and other
greenhouse gases generated by the energy consumed by ships is also a great threat. In order to prevent
pollution from ships, international organizations signed the MARPOL in London. China acceded to it in
2006, but the core measures of the Convention are not connected with China’s Marine Environment
Protection Law. Therefore, the improvement of ship performance index should be taken as an important
aspect in the prevention and control of ship pollution, and EEDI and SEEMP of the Convention should
be included in the revision, so as to reduce greenhouse gas emissions generated by international

shipping.

5.3.3 Add provisions for the scientific research and monitoring of shipbuilding, anti-fouling systems and
ballast water systems in China’s Marine Environment Protection Law

International Convention on Control of Harmful Anti-fouling Systems on Ships and Convention for
the Control and Management of Ships’ Ballast Water and Sediments that China has acceded to as well as
Hong Kong Convention on Shipbreaking, which China has not yet acceded to but has important
reference significance for China’s marine environment legislation as an international maritime
organization convention, all have technical requirements for environment protection for the construction
of ships, but Chapter 8 “Prevention and Control of Pollution Damage to the Marine Environment from
Ships and Related Operations” of China’s Marine Environment Protection Law lacks provisions for the
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scientific research and monitoring of anti-fouling systems, ship’s ballast water systems, shipbuilding,
and the removal of shipwrecks. Therefore, when the Marine Environment Protection Law is revised, the
corresponding scientific research and monitoring requirements should be added in accordance with the
treaty, and the degree of connection with the national treaty should be improved.

6. Conclusion

The international conventions on marine environment protection that China has concluded or
acceded to represent China’s international commitment to the protection of the marine environment,
which reflects China’s political position. What reflects a country’s sense of responsibility is to
effectively connect its international commitment with its domestic laws and fulfill this commitment to
protect the marine environment. The Constitution does not stipulate the method of application of the
principles of international law in China, so the study of the relationship between international law and
domestic law has laid a theoretical foundation for the completing the connection between the two and
the effective implementation of international law in China. We should adopt the indirect application of
transformation and the direct application of conditional nesting to promote the effective implementation
of international law at home. At present, China’s Marine Environment Protection Law has some gaps in
relation to the relevant international conventions, which is reflected in the fact that the legislative
purpose can not play the leading role, that the real performance is not strong, and that no specific
provisions have been made on the core measures in the international conventions to which China
acceded. In the face of the opportunity that China is currently revising the Marine Environment
Protection Law, in order to make up for the loopholes in the process of the connection with international
law, it is necessary to further enrich the legislative purpose of the Marine Environment Protection Law.
It can be proposed that additions be made to the contents on issues such as building beautiful coastal
cities and towns and response to climate change, amend and enhance the real-time performance of the
Marine Environment Protection Law in due course, implement the specific core measures of the
international marine environment protection convention, and enhance the connection of the Marine
Environment Protection Law. There is courage and determination behind joining the International

Convention on marine environmental protection. Only by turning it into practical action can we more

effectively deal with the marine environment challenges. It is hoped that all countries will join hands to
promote the implementation of these commitments and help improve the marine ecological
environment.

Translator: CHENG Lan
Editor (English):Arpita Goswami Sachdeva
Executive editor: BAI Yan
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Abstract: Under the new historical conditions, the construction of the rule of law in rural China has
shown a positive trend. With the advancement of urban-rural integration, the mobility of rural members
is enhanced,the degree of seclusion of rural society has been significantly reduced, and the governing of
rural society is gradually becoming law-based. However, there are still some deficiencies in the current
construction of villages under the rule of law that call for amendment, especially in the construction of
fishing villages. The main problems to solve at this stage can be roughly summarized in three categories:
first is the insufficiency of standard law enforcement at the grass-roots level;second is the need to
improve the efficiency of government services; and third is the lack of legislative awareness among the
fishermen.To solve these problems, it is necessary to explore the potential issues from the perspectives
of the administrative law enforcement, government services, and popularization of law.

Keywords: Rule of Law Village; Fisheries; Protection of Citizens’ Rights and Interests;
Self-restraint in Administration

1. The Necessity of Building Rule of Law in Fishing Villages on the Basis of Protection of
Fishermen’s Rights and Interests
1.1 The Construction of Rule of Law Fishing Villages

The rural area is an important part of our country, and it is regarded as the basic unit of our
society.! Especially since socialism with Chinese characteristics has entered a new era, Chinese society
will continue to include a large rural population over the next few decades. Therefore, rural governance
is the cornerstone of national governance, and the rule of law is the foundation of rural governance.? In
addition,the development of the economy in rural areas needs the protection of the rule of law. To
conclude, whether the goal is economic development or the wellbeing of the people, establishment
oftheruleoflawinthecountrysideisofgreatimportanceandnecessity.

Quite different from traditional agricultural villages, such as those based on forestry and livestock
husbandry,fishing villages are especially unique. Therefore,in the process of enacting the rule of law for
fishing villages, their unique characteristics should be taken into consideration. Consider the fishermen,
for example, whose fishing boats are their tools of production and transportation. When fishing, they are
obligated to obey the fishery legal system,including basic laws regarding fishery, relevant laws about
environmental protection of fishery waters, laws relating to management of fishing vessels, etc.
Maritime traffic safety laws, and other related laws and regulations, are also involved in the fishing
process. In addition, the economic value of fishing boats is generally high, so they are among a
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fisherman’s most valued property. Further legal regulations are in place regarding the mortgage or
circulation of fishing boats, which requires more guidelines for the behavior of fishermen. However,
because the environment in water areas is different from that on land, it is easier to destroy evidence of
illegal activity and avoid detection. As a result, even if many fishermen know the legal provisions, they
may take illegal risks to obtain higher profits. This is particularly detrimental to the enforcement of law
and has a negative influence on the rule of law in fishing villages. Hence, the construction of the rule of
law in fishing villages should be based on its own pattern and characteristics. Exploring effective
solutions for these issues is of top priority.

1.2 The Protection of Fishermen’s Rights and Interests

There are two main benefits to establishing the protection of fishermen’s rights and interests as the
primary purpose. First of all, it will help administrative organs to understand the inherent meaning of
laws and relevant policies, thereby improving their working efficiency and the law enforcement effect.
Currently, the modernization process of the rule of law in fishing villages in China is like the
stratification of water bodies in the ocean. In terms of formulating normative documents and issuing
relevant policies, it is as powerful as the waves; yet, in the grassroots organizations of fishing villages,
the process of the rule of law tends to be calm, like the deep sea. One of the fundamental reasons for this
phenomenon is that law enforcement fails to fully consider the protection of fishermen’s rights and
interests, lacks service mentality, and fails to wield public power according to the actual interests of
fishermen. Therefore, accepting the protection of fishermen’s rights and interests as the direct purpose
of administrative acts — and the standards by which they are evaluated —can alleviate the current
predicament.

Second, establishing the protection of fishermen’s rights and interests as the primary purpose can
help guide fishermen to understand, trust, abide by, and ultimately safeguard, the law. Although some
progress has been made in the construction of law-based villages in China, there still exist
inconsistencies or even deviations between formal legal norms, with universal binding force, and
informal institutional mechanisms, such as village rules and conventions with local characteristics that
have been formed in rural areas over a long period. Then, in order to encourage the villagers to obey the
provisions of the law and construct rule of law villages, it is necessary to demonstrate to them how the
laws protect their rights and interests, as well as to cultivate their awareness and habit of consciously
obeying the law. Moreover, the cooperation and the efforts of fishermen are needed to promote the
construction of law-based fishing villages, as they are an important part of this process. Only by
designating the protection of fishermen’s rights and interests as the core work and insisting on the
principal position of fishermen, can the law-based fishing villages be built successfully.

2. Problems Appeared during the Construction of Rule of Law Fishing Villages
2.1 The Insufficiency of Standard Law Enforcement at the Grass-roots Level

In terms of value orientation, a major difference between traditional rule of man and modern rule
of law lies in their different attitudes towards the rights of social subjects. In modern society, law
enforcement activities are the activities that impress basic requirements of legal norms upon people’s
behaviors and establish a relationship where members of the society enjoy their rights and fulfill their
obligations.! Then, the regulation of public power will help to guarantee the realization of fishermen’s
rights and interests.

At present, one of the main problems of fishery law enforcement is that the law enforcement
personnel have not taken comprehensive consideration of the cases when deciding to administer
punishment. In other words, the administrative discretion has not been used in properly. In practice,
some law enforcement personnel have ignored the facts of the case — such as the circumstances of the
illegal acts, the degree of social harm, and so on — and punished all illegal fishing activities with a fine
of 30,000 yuan. Since the relevant law stipulates that illegal fishing, within general circumstances,
warrants a fine of up to 50,000 yuan, the amount of 30,000 yuan seems like an appropriate penalty.

1  GONG Pixiang, ‘The Road to Explore the Theory of Socialist Rule of Law with Chinese Characteristics’ Social
Science Front, No. 6, 2015.
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However, such behavior reflects the in action of law enforcement officers, as well as their lack of fair
and reasonable discretion. After a period of time, the local fishermen gradually acquiesce to this hidden
rule, taking the 30,000 yuan into the cost of illegal fishing and accepting a risk-taking mindset. Once
punished, they neither apply for reconsideration, nor file a lawsuit, nor even request relevant documents,
such as a written decision of administrative penalty. In doing so, administrative punishment is
essentially equivalent to administrative licensing, which not only fails to protect fishery resources and
ecological environment, but also indulges and encourages illegal fishing, all of which result in a
negative impact on the construction of law-based villages. The external supervision system can hardly
function well in regards to the “deterioration” of administrative punishment. In the aspect of judicial
supervision, the administrative counterpart is unwilling to file a lawsuit, so the judicial organ cannot
accept it, let alone provide judicial remedy. In terms of supervision by state organs of power, some tend
to supervise law enforcement at a macro level, indicating that it is difficult for them to find problems in
specific administrative acts. When it comes to social supervision, citizens, news media, and others
mostly supervise specific,individual cases, which means that the scope of supervision is small and the
efficiency of supervision is low. Therefore, it is necessary to rely on the internal supervision force to
clean up such phenomena by improving the level of law enforcement through the strengthening of
self-restraint in administration.

Additionally, there are also illegal procedures in fishery law enforcement, especially in the
administrative law enforcement bodies in basic fishing villages. Some administrative law enforcement
personnel do not fully realize the importance of law enforcement procedures. In practice, some
administrative law enforcement personnel simplify or omit law enforcement procedures at will. For
example, they register and save the evidence involved in a case, as is expected, but then they neglect to
serve relevant documents. As for the issue of law enforcement procedures, if administrative law
enforcement personnel only violate the arbitrary provisions of the law, such acts are simply considered
procedural defects; however, if they violate the mandatory provisions, it constitutes procedural
illegality.! Procedural illegality is constituted in two kinds of situations. The first is when administrative
law enforcement personnel fail to show their identity or to declare their purpose to the administrative
counterpart in accordance with relevant laws. The second situation is when administrative law
enforcement personnel fail to carry out law enforcement activities in accordance with the steps, methods,
orders, and time limits stated in the laws, or when they even violate the mandatory provisions of the
law.2 As the operators of public power at the grass-roots level, law enforcement personnel should take
the lead by strictly observing the legal provisions when constructing a law-based village, so as to play a
positive role in publicizing the law.

2.2 The Need to Improve the Efficiency of Government Services

The administrative organ does not only determine administrative punishment; it also bears the
burden of responsibility for utilizing administrative power, including administrative licensing,
administrative ~ payment, administrative affirmation, administrative reward, administrative
adjudicating,and other relevant public services.> Therefore, it is necessary to follow the principle of
efficiency and convenience for matters closely related to the rights and interests of fishermen, such as
the time limit and process of the approval procedures for the update and alteration of fishing boats. The
subsidy for the update and alteration of marine fishing vessels in China adheres to the principle of
“construction before compensation”, and the subsidy period is from October 1, 2015 to December 31,
2019. Therefore, regardless of whether the shipowners are enterprises or fishermen, they face pressure
to maintain sufficient working capital while updating and altering their vessels. In addition, the Ministry
of Agriculture has made adjustments to the fuel subsidy policy in recent years, and offshore fishery
resources have gradually declined — both of which have increased the risks associated with fishing boat
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loans and have caused many banking institutions to increase their threshold for such loans. In this
context, the longer the time limit for administrative approval, the greater the pressure will be on
shipowners to repay. In view of this situation, many places have responded innovatively by launching
online examination and approval services to improve the efficiency of government services. However,
despite the introduction of efficient, online approval processes, some administrative authorities still
require fishermen to mail a separate paper document to complete the process. The requirement to
repeatedly submit approval materials violates the basic principle of high efficiency and convenience for
the people, and it should therefore be abolished. As for the problem reflected by this administrative act —
which is that some administrative processes may be overly rigid — it stands to reason that administrative
subjects everywhere should pay close attention, and they should check and correct themselves.

2.3 The Lack of Law-abiding and Legal Supervision Awareness of the Fishermen

In addition to establishing certain requirements for the administrative organs, fishermen’s rights
and interests would also benefit from fishermen themselves understanding the law and consciously
upholding their legal obligations. As an example of a common activity that has seriously damaged the
rights and interests of fishermen on the whole, consider the illegal practice of fishing by electrocution.
According to one survey, a voltage of 220V can cause a vacuum in the water with a radius of 20m, and
fish can easily die of suffocation, even if they are not electrocuted. In practice, against the background
of significantly reduced offshore fishery resources, many fishermen use power inverters, which use tens
of thousands of watts to produce an output of nearly a thousand volts, to electrocute fish in the water — a
practice that results in serious damage to fishery resources and the water environment, as well as the
overall rights and interests of fishermen. What is even more serious is that when the human body is
exposed to a current of only 90 to 100mA, it will experience respiratory paralysis. If lasting for 3
seconds or longer, the heart will be paralyzed or the atria will stop beating. When the output voltage is
800-1200V, the output current can reach 5-10A.! In order to facilitate their fishing, some fishermen
keep this equipment running continuously, and if a fisherman were to accidentally touch the conducting
medium, his life would be in serious danger. Therefore, fishermen should abide by the provisions of the
law to avoid harming the public resources as well as their own rights and interests.

The law determines rights as well as obligations. In terms of abiding by the law, fishermen are not
only expected to avoid violating the legal provisions; they should also know how to exercise their
lawful rights. In view of the serious consequences of fishing by electrocution, many local administrative
authorities have taken action to investigate and regulate such behaviors. The laws stipulate the types and
ranges of punishment for such behaviors in various circumstances. Therefore, when enforcing the law,
the administrative organs should comply strictly with the law to ensure that the facts are clear, the
evidence is conclusive, the application basis is correct, the determination of nature is accurate, and the
procedure is legal. However, when punishing individuals for fishing by electrocution, some
administrative organs treat all cases as serious circumstances for the purpose of setting an example for
other fishermen. In addition, some fishery authorities have reached beyond the limits of their authority
when dealing with catches that have already entered the market. As for the situations mentioned above,
the administrative counterpart can apply for reconsideration or bring a lawsuit on the basis of obvious
improper administrative penalty decision, and of exceeding authority respectively, to safeguard his own
rights and interests.

3.Analysis on the Causes of the Current Problems
3.1 Part of Law Enforcement Personnel’s Consciousness of Rule of Law is Weak

When fishery law enforcement personnel do not comprehensively consider the necessary facts of
the case, or when they consider irrelevant factors in the process of administrative discretion, it is in
violation of reasonable administration and even of the requirements of legal administration.Granted,
there must be a certain generality in legal provisions, which is determined by the nature of law. As the

1 ZHAO Ying et al, ‘Analysis of Electric Shock Protection Measures of Bathroom Based on Human Body Effect Under
Humid Environment of IEC 60479’, Electrotechnical Application, No. 12, 2019.
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carrier of law, the vagueness of language often leads to uncertainty in the application of law, but that
should not be an excuse for failure in discretion.As the old saying goes, "If an official is not good, then
even if there are laws, he will not obey them. If the law is not good, the money will be hard to manage."
The vitality of the law lies in its implementation, as does the authority of the law.As the executor of
administrative power, the administrative organs should understand and follow the requirements of the
legislative purpose, and they should strive for fairness when applying national laws to individual
cases.Correspondingly, law enforcement personnel should adopt a mindset that conforms to the spirit,
principle, and standard of the rule of law.

To some extent, the problem of fishery law enforcement personnel lacking procedural awareness
can be attributed to China’s tradition of feudal autocracy, which gives many fishery law enforcement
personnel a sense of superiority.Moreover, the concept of “attaching importance to the substance,rather
than the procedure” is more common in China. Many fishery law enforcement officers focus on
cracking down on illegal acts but fail to completely fulfill legal requirements in the process.In an
environment where fishery law enforcement personnel generally violate procedural laws, few people are
punished for such acts,which leads to further weakening of fishery law enforcement personnel's
procedural awareness.

3.2 The Service Awareness of Law Enforcement Personnel Needs Improving

As for the low efficiency of government service, one of the main reasons is that the law
enforcement personnel’s service consciousness is insufficient and the concept of law enforcement for
the people is not deeply rooted in their minds. In order to avoid the risk of duplicate law enforcement
and abuse of power, some administrative organs have adopted an extremely cautious attitude towards
their work, which can even result in dereliction of duty. In the long run, this will result in a lack of
executive force. Law enforcement refers to the activities where the state administrative organs exercise
administrative powers, fulfill obligations, and implement and enforce laws in accordance with the
statutory powers and procedures.! Just as the abuse of administrative powers can provoke conflict, the
same result can occur if law enforcement officials are indolent, sloppy, or neglectful of their duties and
lack awareness of the importance of protecting the rights and interests of fishermen, which is harmful to
the implementation and publicity of the law.

3.3 The Fishermen Have Little Knowledge about Current Laws and Policies

Fishermen’s issues related to legal supervision, as well as their difficulties abiding by relevant laws,
are mainly caused by a lack of legal awareness. In regards to traditional rural social order, the dominant
deciding factor is mostly customs, conventions, and village rules — especially in fishing villages with
unique methods of production. However, law is a normative system that is created, approved, and
enforced by the state, so it reflects the will of the ruling class as determined by the specific material
living conditions.> It is evident from this concept that the applicable objects of enacted laws are
indicated with a certain generality — they are non-specific individuals or organizations — which accounts
for the disconnect between formal laws and the informal systems in rural areas in terms of flexibility
and social adaptability. In the long run, fishermen generally trust the established local order and rules, so
they will ignore or even reject the law to some extent. Consequently, they do not understand the legal
provisions or the application of the law.

4.Countermeasures and Suggestions
4.1 Strengthen Self-restraint in Administration

In a modern country ruled by law, the relationship between state power and citizens is one of
means and ends. The existence of state power is to serve the people so they can better enjoy their rights.
In order to prevent state power from infringing upon citizens' rights — especially at the grass-roots level,

1 MO Yuchuan, ‘Report on Government Legal System Construction in the Last Thirty Years’, Review on
Constitutionalism and Administrative Rule of Law, No. 1, 2019.
2 ZHOU Fengting, ‘New Exploration of the Definition and Essence of Law’, Hebei Law Science, No. 7, 2011.
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where the construction of the rule of law is still imperfect — we must pay greater attention to the
standardization of state power and require administrative organs to strictly exercise administrative
power according to laws. In this regard, it is suggested that the administrative organs strengthen their
self-restraint. According to the traditional theory of administrative law, the regulation of administrative
acts depends primarily on the supervision of the legislative body and the judiciary authorities. Although
the self-regulation of administrative organs is difficult to achieve, the functions and tasks of
administrative organs have been continuously strengthened in recent years, indicating that they shoulder
important responsibilities, such as the interpretation of laws. However, due to judicial modesty and
ambiguity in the concept of law, the external supervision force is insufficient, which has brought some
challenges to the traditional theory. In practice, the administrative organs do not abuse their power;
rather, they actively regulate themselves, which has also happened in many countries around the world.
Many Chinese scholars have analyzed and studied this phenomenon in recent years, holding the opinion
that the review and verification system — as well as the accountability system — are one of the internal
motivations. Some scholars propose that the impact of an accountability system on law enforcement
individuals is greater than that of administrative litigation, because when personal risks increase, law
enforcement officers can be more cautious in administrative discretion, so as to make a reasonable
decision on administrative punishment. Therefore, in the primary stage, when most law enforcement
personnel have not yet clearly understood the purpose of legislation, it is suggested that the items to
review should not be limited to the formal elements, such as the subject and the enforcement procedure.
Instead, they should be expanded to include investigation into the purpose of the punishment decision,
and they should pay attention to the implementation of the purpose of legislation to some extent,
combined with the regular and irregular file-review activities carried out internally.

In practice, some file-review activities have involved substantive review, attaching importance to
the investigation into the purposiveness of administrative acts. According to the Ministry of Agriculture
and Rural Affairs’ detailed standards for evaluation of fishery administrative law enforcement files in
2020, some points should be deducted for misuse of discretionary power, which serves cautionary and
normative purposes in cases where irrelevant factors are considered in administrative discretion. In
addition, some law enforcement officers were found to have not recognized the purpose of the
legislation and had applied the laws incorrectly. The law enforcement officials often classify fishing by
electrocution as “serious circumstances” —as stipulated in Article 38 of the Fisheries Law —based on
their consideration of the existence of second-class protected animals in the catch. This is a serious
misunderstanding of the legislative purpose of the Fisheries Law, which is to protect fishery resources
rather than rare animals. Since the law enforcement personnel do not understand the legislative purpose
correctly, they will have difficulty understanding the value of specific laws, which will hinder their
ability to make reasonable and lawful punishment decisions. Therefore, it is suggested that
purposefulness should be regarded as a separate category for evaluation, and the application of law and
the use of discretion should be included in this category, so as to effectively regulate administrative acts
and ensure the implementation of legislative purposes.

4.2 Improve the Way Government Services Are Provided

Based on the direct purpose of protecting the rights and interests of fishermen, administrative
organs are advised to improve methods for providing government services and optimize the ways,
places, processes, and time limits of services to meet the basic requirements of fairness and legality
when performing administrative powers. Taking the update and alteration of fishing boats as an example,
the government has introduced subsidy policies to eliminate old fishing boats in the interest of the safety
of fishery production. The subsidy policy adopts the principle of “construction before compensation” —
that is, the shipowner shall first raise funds to complete the renovation and reconstruction before being
issued the subsidy. However, the cost of building a standardized fishing vessel is so high that most
owners apply for loans to build one. According to the provisions in ‘Regulations of the People’s
Republic of China on Fishing Vessel Inspection’, ‘Rules for the Implementation of the Update and
Alteration of Marine Fishing Vessels’, and other laws and regulations, the shipowner has to undergo a
process of application review,qualification publicity, registration and archival filing, scene investigation,
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demolition,demolition supervision, and other steps in order to update or alter a fishing boat. The process
is relatively cumbersome, so if the efficiency of government services is not improved, the shipowners’
borrowing costs stand to increase easily. The loan costs include not only the cost paid by the shipowner
to borrow money from the banking institution, but also interest payments and time spent. In view of
such practical problems, some administrative organs have optimized the way of providing government
services to achieve the requirements of high efficiency and convenience. Built in order to shorten the
update cycle and implement the policies ‘in the last mile’, “Yu Xiao Er” self-help registration system in
Zhejiang province solves problems such as repeated registration, obtaining signatures from certain
departments, and more. By connecting it to Zhejiang Government' s Official Web Portal, China Fishery
Administration Command System, Household Registration System, Fishing Vessel Trade Management
System, and Non-tax Revenue Management System, the self-help registration system conducts tasks
like information sharing, affairs integration, and process reengineering.! The Fishing Vessel
Dismantling Circulation System in Ningbo city has a similarly positive effect. With this system, the
shipowner has only to submit the relevant materials to the fishery administrative service center for
review and registration, after which the departments and inspection personnel will receive a message.
Next,the working staff of each department will initiate door-to-door service. Finally, the Water
Resources and Fisheries Bureau will unite all departments and personnel, issue the demolition
certificate, and appoint a time for all the documents to be signed at the same time. Each region in China
should learn about the innovation in government services described above, so as to jointly support the
construction of law-based fishing villages.

4.3 Promote the Fishermen’s Legal Awareness

One way to enhance the legal cognition of fishermen is to deepen the publicity of law through
administrative guidance. Affected by a diversity of factors, fishermen have emotions like fear, resistance,
and even antipathy towards law enforcement agencies. In today's society ruled by law, in order to
complete the task of administrative management while also achieving harmonious administration, it is
necessary for law enforcement agencies to attach importance to the role of administrative guidance and
to carry out law popularization in a relatively moderate and easily understood way. Administrative
guidance belongs to flexible regulation. It is an activity where the state administrative organs require the
relevant parties to act or not to act using non-compulsory measures, such as suggestions and advice,
with the purpose of realizing the expected administrative state within the scope of their functions and
powers. Taking the update and alteration of fishing boats as an example, administrative guidance can
play an important role in the management of old fishing boats. To strengthen the propaganda of safety in
fishery production, some local fishery administration and port supervision departments frequently
distribute publicity materials on safety production in fishing ports and villages. They also interpret
policies by means of community law popularization, and they hold public training sessions regularly
during the annual inspection of fishing boats, the distribution of diesel subsidies, and the fishing ban in
summer season. In addition to the propaganda about updating and altering old fishing boats,
administrative guidance can also play an important role in stopping illegal fishing and shipbuilding by
preventing and curbing illegal ideas before they are conceived, thus helping to cultivate a healthy legal
environment. Therefore, it is suggested that law enforcement agencies strongly promote administrative
guidance on a large scale to improve service efficiency through non-compulsory measures, such as
demonstration, reminder, negotiation,and return visitation. Demonstration includes depicting a bright
future, providing a model of good behavior, and other ways. Reminder means to inform and remind
fishermen of the problems and matters they should be aware of that are easily ignored or misunderstood.
Negotiation is to meet with fishermen collectively or individually to exchange views and then put
forward rectification requirements after understanding the relevant situation.? Admittedly,
administrative guidance is not administrative coercion and should be followed on a voluntary basis.

1 SHI Zhongying, ‘Deepen Reforms to Streamline Administration, Delegate Powers, and Improve Regulation and
Services to Resolve the Problems of Fishermen’ China Fisheries News, September 16, 2019.

2 FENG Huanhuan et al, ‘Henan Province Clearly Stated the Administrative Guidance Eight Kinds of Food and Drug’,
China Medical News, November 6, 2017.
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Fishermen have the right to independently decide whether to follow and cooperate with administrative
guidance. In addition, some fishermen have no intention of rectifying the hidden safety problems of
their fishing boats, so law enforcement agencies can also provide services for them by providing
informative guidance.

Moreover, considering that it is a long-term project to improve the legal awareness of fishermen,
and that the ideal effect cannot be achieved overnight, it is suggested that administrative organs publish
a power list in order to effectively protect the legitimate rights and interests of fishermen to a certain
extent. It will not only help fishermen to know and abide by the law and conduct legal supervision, but
it will also help administrative organs to define the scope of their duties and prevent the phenomena of
power-exceeding and scapegoating. A power list is a list of the functions and powers exercised by the
government and its departments. An administrative organ shall perform its functions and exercise its
power in accordance with the list, as established by laws and regulations, and shall not perform any
power or authority other than those listed in the list.! Publicizing the power list is to provide the public
with the weapon of law, to encourage the public to supervise the actions of fishery law enforcement
departments, to equip them to safeguard their rights when fishery law enforcement officers exercise
functions and powers beyond their scope, and to enable them to make a reasonable statement or file a
lawsuit for reconsideration in accordance with the law. All these measures could assist in preventing
fraudulent practices by government employees such as exploiting their role in public office for their
own financial gain.

Translator: XIE Jiaqi

Editors (English):Regina Law
John Martin

Executive editor: FU Ligin

1 DONG Chenghui, ‘Clear Radically of Power List’, Northern Legal Science, No. 11,2017.
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Case Summary Of Turbo Maritime Limited, AIGA Property &
Casualty Insurance Company Limited, Guangdong Branch vs
American President Lines Pte Ltd and Scanwell Container Line
Limited, in the contract of carriage of goods by sea Dispute

I. Case Information
1. Background Information

Causes for action: Dispute over contract of carriage of goods by sea
Case Number: (2011) B gy RINAFE 116 5
Defendants: Turbo Maritime Limited
Plaintiff: AIG China Guangdong Branch
Trial Defendants: American President Lines Pte Ltd and Scanwell Container Line Limited
Time of First Trial: December, 12. 2012

2. Case Facts (The Typhoon)

The damage to the goods was caused by the Typhoon Hagupit and storm surge, which resulted in
the rise of water level, flowing into the Lianhuashan Passenger Terminal, to flood the goods. This case
discusses whether this loss can be invoked as “force majeure” to reduce liability or defense.

I. Dispute Focus
Whether force majeure applies in this case and excludes liability.

II1. Court’s View
1. Whether the case of Typhoon Rammasun constitutes force majeure.

The court held that “force majeure” refers to objective circumstances that cannot be foreseen,
avoided or overcome.

a. Unforeseen

In this case, the typhoon itself belongs to the category of force majeure. Although the
Meteorological Department forecasted its landing in advance, it was still impossible for the carrier
Turbo Maritime Limited (Turbo) to foresee the intensity of the typhoon and the likely impact on the
goods involved. Existing evidence confirms that the actual intensity of Typhoon Hagupi is greater than
predicted, so the Turbo defense of “forecasting is not equal to foreseeing” has its reason.

b. Cannot be avoided and overcome

Facts of this case show that the damage was not directly caused by the typhoon, but due to the
typhoon Hagupit and storm surge, which caused the rise in the river water flowing into Lianhuashan
Port Terminal, resulting in the submergence of container goods stacked at the bottom of the terminal.

Before the typhoon Hagupit, the Meteorological Department issued a typhoon warning, and the
Marine Department likewise issued a wave warning and a storm surge warning, forecasting the intensity
and possible damage caused by the typhoon and storm surge. They forecasted a 80 to 200 cm storm
surge water for Shanwei Coast to Leizhou, including the Pearl River mouth to Yangjiang coast.The
highest water level of coastal tide stations would exceed the local tidal warning level.

The court held that, as a professional freight company, upon seeing the above forecast, even if it
could not foresee the intensity of the actual occurrence of the typhoon, it should be prepared to defend
against the typhoon and always pay attention to the changes of the weather to take effective protective
measures so as to avoid losses in a timely manner. However, the minutes of the meeting provided by
Turbo confirmed that it only held a meeting on typhoon prevention before the typhoon occurred; there
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was no other evidence to prove what measures it took to avoid losses. Turbo claimed that its failure to
take effective protective measures was its inability to foresee the strength of the typhoon and the huge
amount of goods stored at the terminal, which made it impossible to take rescue measures such as
handling or padding within a short period of time. Such a position is an indication that Turbo was
negligent in exercising its legal obligation to properly store the goods at the time of the typhoon and was
subjectively at fault, which also showed that the damage in this case was not inevitable and
insurmountable. Hence, Turbo’s claim that the goods damaged in this case is inevitable and
insurmountable could not be legitimate. Consequently, the appeal reasoned that loss of goods was
caused by force majeure is invalid and will not be supported.
In conclusion, the case of Typhoon Rammasun does not meet the elements of force majeure.

II. Summary

The controversy in this case is whether the case is caused by force majeure.As to the application of
force majeure, the Supreme Court argued from two aspects: “unforeseeable” and “unavoidable and
overcome”. In the discussion of the former, the Supreme Court first identified the typhoon as “the
category of force majeure”. However, the Court held that the damage was not directly caused by the
typhoon, but by the Hagupit and storm surge, which caused the river water to rise, flowing into the
Lianhuashan Passenger Terminal which flooded the container cargo stacked at the bottom of the
terminal. Therefore, “Typhoon Rammasun” did not constitute force majeure.

About the “unavoidable and overcome” in discussion, the court held that as a professional freight
company, upon seeing the weather forecast, even if it cannot foresee the height of the typhoon, it should
be prepared to defend against the typhoon., Again, it must always pay attention to changes in the
weather, and timely take effective protective measures to avoid losses, but the minutes of the meeting
provided by Turbo confirmed that it only held a meeting on typhoon prevention before it occurred.
There was no other evidence to prove what measures it took to avoid losses. Turbo claimed that its
failure to take effective protective measures was mainly due to its inability to foresee the height of the
typhoon and the huge amount of goods stored at the terminal, which made it impossible to take
emergency measures such as handling or padding within a short period of time. It indicated that Turbo
was negligent in exercising its legal obligation to properly store the goods at the time of the typhoon and
was subjectively at fault, which also showed that the damage in this case was not inevitable and
insurmountable. It also shows that the cargo damage in this case was not inevitable and insurmountable.

Case-collectors: REN Yanbing
FU Liqgin

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Guangdong Hongtudi Logistics Co., Ltd. v. Guangdong
Branch of China Pingan Property Insurance Co., Ltd,
Zhanjiang Branch of Haikou Nanqing Container Liner Co.,
Haikou Nanqing Container Liner Co.(jurisdictional objection in
dispute over multimodal transport contract)

Case Brief

I. Case Summery

(I) Basic information

Multimodal Transport Contract Dispute

Case
Case No (2016) Yue MinZhong No. 1527
Appellant (original . -
defendant) Guangdong Hongtudi Logistics Co., Ltd.

Guangdong Branch of China Pingan Property Insurance Co.,
Appellee (original plaintiff) | Ltd, Zhanjiang Branch of Haikou Nanging Container Lines Co.,
Haikou Nangqing Container Lines Co.

Date of Adjudication June 14, 2017

(II) Facts (mainly because of typhoon)

On May 8, 2014, Guangdong Hongtudi Logistics Co., Ltd. signed a contract of carriage with
Beijing Xinwei Telecom Technology Inc., with “Jinglun 9” as the named shipping vessel.

On July 16, the website of the National Marine Environmental Forecasting Center published a
report titled Typhoon Rammasunis rapidly approaching, the middle of the South China Sea will appear
strong waves. The report said the National Marine Environmental Forecasting Center issued an orange
alert at 8:00 am on the 16th. On the same day, Typhoon Rammasun entered the South China Sea and
forced its way to the coast of Hainan was published. According to the report, the National Marine
Environmental Forecasting Center issued an orange wave alert at 16:00 on the 16th, stating that being
affected by Rammasun, there will be 7 to 10 meters of rough waves in the middle of the South China
Sea during the night of July 16 to the daytime of July 17. Coastal waters in Guangdong and Eastern
Hainan would be affected by2 to 3 meters of moderate to huge waves. The report further alerted: Pay
attention to prevent secondary disasters caused by storm surge.

On July 17, a report titled Thunder god’s wrath caused raging waves in the South China Sea said
that the National Marine Environmental Forecasting Center continued to issue an orange sea wave
warning on the morning of the 17th. Affected by Rammasun, 7 to 11 meters of rough waves would
appear at the north-central South China Sea during July 17 noon to 18 noon. Big waves of 3 to 5 meters
will appear in the coastal waters of western Guangdong and eastern Hainan. A blue alert was also
issued for west of Pearl River Delta, Guangdong, as well as the eastern coast of Leizhou Peninsula and
the northeastern coast of Hainan Island. On July 18, a report titled State Oceanic Administration has
deployed storm surge and wave disaster prevention work for Typhoon Rammasunwas posted on the
State Oceanic Administration website, in which the National Marine Environmental Forecasting Center
raised the wave warning level to red at 14:00 on the 17th, and also raised the storm surge warning level
to orange.

On July 15, Zhanjiang Branch of Haikou Nanqing Container Lines Co. shipped the two containers
in question to Haikou Port for transshipment.

On July 20, Haikou Port Container Terminal Co. Ltd issued a certificate letter to Zhanjiang Branch
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of Haikou Nanqing Container Lines Co. stating that the company had 243 natural containers (178 small
containers and 65 large containers) at the bottom of the port, and due to the impact of the mega typhoon,
there were different degrees of water accumulation on the ground of the yard (rainwater and seawater),
and there might be loss of goods in the containers.

The two containers in question were included in the list of affected containers attached by Haikou
Port Container Terminal Co. Ltd.

On August 4, the two containers involved in the case arrived at their destination in Jiading District,
Shanghai, where the contents were found to have been damaged by water.
Beijing Xinwei Telecom Technology Inc. reported to China Pingan Property Insurance Co., Ltd
immediately.

I1. Issue
Should Guangdong Hongtudi Logistics Co., Ltd be responsible for the loss of the goods involved?
II1. Rationale & Holding

Guangdong Hongtudi Logistics Co., Ltd claimed the water in the container was caused by Typhoon
Rammasun and was force majeure.

When claiming exemption for force majeure, the carrier is required to prove that the damage was
caused by objective circumstances that could not have been foreseen, avoided or overcome, that is,
damage cannot be avoided even though the carrier has taken reasonable, prudent and diligent care of the
goods. Where the goods in question have been delivered to another person for actual carriage or
safekeeping, the carrier shall also prove that its trustee’s duty of care cannot prevent the damage from
occurring and cannot use its own inability to act as a defense.

Since the Meteorological Department has issued the typhoon forecast on July 14, 2014, the
Guangdong Hongtudi Logistics Co., Ltd as the carrier should have anticipated the typhoon weather and
taken active measures to avoid the damage. But there is no evidence that Guangdong Hongtudi
Logistics Co., Ltd have taken any precautions in response to the typhoon. In this case, the Guangdong
Hongtudi Logistics Co., Ltd only proved that typhoon weather occurred during the transportation of the
goods involved, but did not provide evidence that it or its trustee had actively managed the goods but
could not avoid the damage. The court therefore did not support its claim to invoke the force majeure.

The Guangdong Hongtudi Logistics Co., Ltd also claimed that the damage was caused by the
shipper’s fault. While the goods were being stored at the Xiuying Terminal in Haikou, the Guangdong
Hongtudi Logistics Co., Ltd had informed Beijing Xinwei Telecom Technology Inc. of the possible
flooding of the goods. But the company did not open the case of container inspection or take rescue
measures, resulting in further damage to the goods, so the company is at fault. In response, the court
held that the damage in this case was caused by the carrier’s failure to exercise reasonable control over
the goods and the fact that the goods were wet. The Guangdong Hongtudi Logistics Co., Ltd, as the
carrier, did not take active measures to rescue the goods after receiving the notice of possible damage
and requested a prestigious company to open the case for inspection. Therefore, this claim has no basis
and cannot be established.

IV. Summary

At issue in this case is whether the typhoon could have constituted a force majeure, thereby
exempting the parties from liability.

The court mainly argued that the Guangdong Hongtudi Logistics Co., Ltd as the carrier did not
take relevant precautions against the arrival of the typhoon weather. The carrier should prove that the
duty of care had been exercised but that harm could not be avoided, rather than relying on its own
inability to raise defences.

The Guangdong Hongtudi Logistics Co., Ltd cannot prove that it or its trustee has actively
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managed the goods, but still cannot avoid the damage, so it cannot constitute the “cannot avoid, cannot
overcome” condition in the force majeure, and therefore cannot be exempted from liability.

Case-collectors: REN Yanbing
FU Liqgin

Translator: CHEN Ze

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Beijing Branch of PICC Property and Casualty Company
Limited v. First Branch of Zhanjiang Port (Group) Co., Limited,
Zhanjiang Port (Group) Co., Limited (dispute over port

operation)
Case Brief
I. Case Information
(I) Basic information
Case Port operation contract dispute
Case No. (2018) Yue 72 Min Chu No. 89
Plaintiff Beijing Branch of PICC Property and Casualty Company
Limited
Defendant First Branch of Zhanjiang Port (Group) Co., Limited, ,

Zhanjiang Port (Group) Co., Limited

Date of Adjudication July 11, 2018

(IT) Facts (mainly because of typhoon)

Under the influence of Typhoon Kalmaegi, the cargo port operation contract signed by China Oil
and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited suffered cargo loss. Beijing
Branch of PICC Property and Casualty Company Limited, as the insurer of the carriage of goods by sea
in this case, has obtained the right of subrogation on the basis of the payment of the insurance indemnity
for the loss of the goods made to the insured China Oil and Foodstuffs Corporation after the insurance
accident of the goods occurred, in turn, it has the right to claim compensation from the person
responsible for the loss of the goods within the scope of insurance compensation. The court debated the
validity of the exemption clause in the Port Operation Agreement for the goods proposed by the
plaintiff.

II. Issue

The validity of the exclusion clause in the cargo port operation agreement.

I1I. Rationale & Holding

According to the facts ascertained, the goods in this case were dampened by the typhoon.
According to the cargo port operation agreement, if the cargo is damaged by typhoon or storm in
Zhanjiang port area, A Zhanjiang port company can be exempted from liability. For the determination of
malicious collusion, it is necessary to analyze whether the two parties of the contract have subjective
malice, and analyze the specific circumstances of the conclusion of the contract, the content of the
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contract and the performance of the contract, to make a comprehensive judgment. According to the
provisions of the insurance policy, after the occurrence of the insured accident, the plaintiff shall bear
the liability of insurance to the insured China Oil and Foodstuffs Corporation to protect the legitimate
interests of China Oil and Foodstuffs Corporation. China Oil and Foodstuffs Corporation and Zhanjiang
Port (Group) Co., Limited entered into typhoon exemption clauses after the cargo was wet, but neither
party intended to obtain illegal benefits. China Oil and Foodstuffs Corporation’s losses should have
been compensated and did not harm the plaintiff’s interests.

The evidence in this case is insufficient to prove that China Oil and Foodstuffs Corporation and
Zhanjiang Port (Group) Co., Limited have the objective of obtaining illegal benefits subjectively. The
plaintiff will not pay the insurance indemnity to China Oil and Foodstuffs Corporation until the typhoon
exemption clause is concluded. The plaintiff could have refused to pay the insurance indemnity if he
had considered the typhoon exemption clause to be detrimental to his interests. Therefore, the plaintiff’s
claim that China Oil and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited intentionally
colluded with each other to damage the plaintiff’s legitimate interests is not supported by insufficient
basis. The plaintiffs also claim that the two defendants were grossly negligent in the loss of the goods.
For the goods stored by China Oil and Foodstuffs Corporation in the warehouse of a branch in
Zhanjiang Port, the two defendants are responsible for proper safekeeping.

Zhanjiang Port (Group) Co., Limited informed China Oil and Foodstuffs Corporation of the
typhoon information two days before the cargo damage caused by the typhoon and started the typhoon
prevention plan according to the established procedures. The records and photos of the typhoon
protection work show that Zhanjiang Port (Group) Co., Limited reinforced the gate of No. 18 warehouse
by sealing the door and pilin sand bags. It can be seen that Zhanjiang Port (Group) Co., Limited did not
abandon the safety of the goods, but took necessary and prudent precautionary measures for the
warehouse before the typhoon to avoid the damage to goods. Therefore, the plaintiff’s claim that the two
defendants have acted in gross negligence leading to the loss of the goods, is not sufficiently supported
and lacks basis.

IV. Summary

In this case, the disclaimer clause in the cargo port operation agreement does not mean that China
Oil and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited signed in malicious collusion
to damage the plaintiff’s interests. The two defendants have no gross negligence for the loss of goods in
this case. The disclaimer clause is valid, so Zhanjiang Port (Group) Co., Limited shall not be liable for
the loss.

Since the existing evidence in this case cannot prove that the disclaimer clause in the cargo port
operation agreement is invalid, Zhanjiang Port (Group) Co., Limited shall not be liable for the damage
of the goods claimed by the plaintiff. The plaintiff’s claim for the two defendants to bear the liability for
compensation could not be supported, so the court no longer examined the issues including whether the
loss of the goods in this case was caused by force majeure, the determination of the amount of the loss
of the goods, and whether the loss of China Oil and Foodstuffs Corporation was appropriate.

Case-collectors: REN Yanbing
YAO Xu

Translator: CHEN Ze

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Maritime Cargo Contract Dispute Case Brief: Yangjiang
Meimou Knife Industry Co. v. Shanghai Xinmou Logistics Co.,
Ltd.

I. Case Information
1. Background Information

Causes for action: Disputes over contracts of carriage of goods by sea involving foreign parties
Case Number: (2009)) HEHEHI 756 537 5
Defendants: Yangjiang Meimou Knife Industry Co.

Shanghai Xinmou Logistics Co., Dongmou International Freight Forwarding
Trial Defendants: (Shenzhen) Co., Ltd. Guangzhou Branch, Guangzhou Free Trade Zone Wei
Mou International Trade Co.

Time of First Trial: December 12, 2009

2. Case Facts (The Typhoon)

Under the influence of typhoon Hagupit and storm surge, Yangjiang Magnesium Cutlery Industrial
Co., Ltd. incurred losses. This case discusses whether this loss can invoke “force majeure” to reduce or
exclude liability defense.

I1. Dispute Focus
Whether force majeure applies in this case and excludes liability.

II1. Court’s View

The court held that the damage to the goods was caused by the storm surge that resulted from the
strong typhoon Hagupit, which led to flooding of the warehouse of Wei Mou Logistics Company. Since
the occurrence of the damage was predictable and avoidable, the evidence provided by Xinmou was not
sufficient to prove that there was a relationship between Typhoon Hagupit and the damage. Therefore,
the damage could not belong to the items of Article 51 of the Maritime Code of the People’s Republic of
China. Xinmou, WeiMou Trading Company and WeiMou Logistics Company claimed that the damage
was caused by force majeure, which was not supported by the facts.

The court held that Xinmou and WeiMou logistics companies should have higher sense of
foreseeability. About the impact of the Hagupit on Guangzhou, the news media and meteorological
departments forecasted the impacts that the typhoon might cause to the companies. As professional
storage and logistics companies, Xinmou and WeiMou should have more professional foresight and
taken the appropriate measures. Accordingly, Xinmou did not fulfill the obligation under Article 48 of
the Maritime Code of the People’s Republic of China that “The carrier shall properly and carefully load,
handle, stow, carry, keep, care for and discharge the goods carried”.

IV. Summary

In addition to the legal relationship between the plaintiff and the defendants, dispute in this case is
whether the Hagupit and its storm surge constitute force majeure or not.

Since the damage was foreseeable and avoidable, the defendant could have taken the necessary
measures to avoid and reduce them. But they failed to fulfill the corresponding obligations, which
resulted in the damage.
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Source Text Target Text Source

; Maritime Code of the
1 3t ; : .
(e A RIER R i People’s Republic of | http://blog.sina.com.cn/s/blog_60dd02210101g8tq.html

i) China

Case-collectors: REN Yanbing
YAO Xu

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Contract Dispute Appeal: Case Summary

China Pacific Property & Casualty Insurance Company
Limited Zhuhai Central Branch Company V. Haikou Port
Container Terminal Company Limited Port Cargo Custody

I. Case Information
1. Background Information

Causes for action: Port Cargo Custody Contract Dispute
Case Number: (Q017)BiR& 142 5
) China Pacific Property and Casualty Insurance Company Limited
Defendants: Zhuhai Central Branch
Plaintiff: Haikou Port Container Terminal Co.
Time of First Tri May 19, 2017

2. Case Facts (The Typhoon)

Under the influence of typhoon Rammasun, the cargo of Haima Company was lost in Haikou Port
Container Terminal Co. (hereinafter as the Haikou Port Container).As the insurer, China Pacific
Property Insurance Co., Ltd. Zhuhai Central Branch (Zhuhai Branch) signed an insurance claim
agreement with Haima Company and paid for the loss of goods.

I1. Dispute Focus
A. whether the subject qualification of Haikou Container Company is appropriate;
B. whether force majeure should be applied as the exemption of Haikou Container Company;
C. whether the Haikou Container Company is at fault.

III. Court’s View
(A) Is Haikou Container Company qualified for the subject?

The court held that, regarding the goods belonging to Haima Company stored in the Haikou
Container Company port yard, a de facto contractual relationship of port cargo custody existed between
Haima Company and Haikou Container Company. After the loss of the container and cargo in the port
due to the typhoon, Zhuhai Branch paid the insurance compensation to the insured, Haima Company,
and obtained the relevant rights and interests. Therefore, Zhuhai Branch has the right to claim the
subrogation to Haikou Container Company for the loss involved in the case, so Haikou Container
Company as the defendant’s subject is suitable.

(B) Whether force majeure should be applied as a cause of exclusion of Haikou Container
Company.

The court held that; first of all, the height of the typhoon far exceeded the forecasted, and one of
the factors that caused the seawater to back up was the storm surge brought by the high wind. In
addition, the interval between the forecast and the typhoon landing was extremely short.Neither the
power of the typhoon nor the tidal height under and the disastrous consequences of the seawater backup
could be foreseen. Secondly, the container yard drainage facilities of Haikou Container Company
conformed to the national construction standards, but the tidal height caused by typhoon Rammasun had
actually exceeded the top elevation of the front of the company’s container yard terminal, and the
intensive precipitation caused inevitable and insurmountable damage to the goods in the yard.

(C) The question of whether the Haikou container company is at fault.
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The court believes that Haikou Container Company as a professional port operator must be
experienced in stack containers and typhoon-prevention measures and water flooding. Haikou Container
Company held an emergency meeting for the typhoon deployment that the container in the yard
according to the heavy box and empty box classification stacked tied.Heavy boxes laid flat to ensure
that the port drainage, based on its professional judgment of the typhoon operations, to be prudent
enough to keep the goods. There is no poor storage and fault of the situation.

IV. Summary

The focus of the controversy in this case is the subject qualification of Haikou Container Company
“force majeure” can be used as the exemption of Haikou Container Company, whether there is fault in
Haikou Container Company.

On the question of whether the subject qualification of Haikou Container Company is appropriate,
the court held that Zhuhai Branch Company has the right to claim subrogation to the Haikou Container
Company for the loss involved. Thus, the subject of Haikou Container Company as the defendant is
eligible.

Regarding “force majeure”, the court argued from two aspects, “unforeseeable” and “unavoidable”.
In the aspect of “unforeseeable”, the court explained the height of typhoon and the short interval
between the forecast time and the time of the typhoon’s landing from the Rammasun. The typhoon’s
huge damage to goods could not have been foreseen. In the discussion of “unavoidable and
insurmountable”, the court held that the tidal height caused by Typhoon Rammasun had actually
exceeded the top elevation of the front of the company’s container yard terminal, and the intensive
precipitation brought by the typhoon led to inevitable damage to the goods in the yard due to flooding,
and cannot be overcome.

On the question of whether the Haikou container company is at fault, the court held that, before the
typhoon landed, Haikou Container Company had carried out corresponding measures to prevent the
typhoon, fulfilling its duty to keep the goods with good care. Hence, Haikou Container Company is not
at fault for improper storage.

Case-collectors: REN Yanbing
BAI Yan

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over a Contract for the Custody of Cargoes at
the Port between Quanzhou Branch of People’s Insurance
Company of China Limited and Haikou Port Container
Terminal Company Limited

Case Summary

1. Case Information
(1) Basic information

Cause: Dispute over Port Cargo Custody Contract
Case Number: No0.3252 [2017] Petition, Civil Division, SPC
Plaintiff: Quanzhou Branch of the PICC

Defendant: Haikou Port Container Terminal Co., Ltd.
Judgment Time: September 20, 2017

(2) Case facts (mainly due to typhoon factors)

Under the influence of Typhoon “Rammasun”, the goods of Quanzhou Branch of People’s
Insurance Company of China Limited (hereinafter referred to as PICC) kept in Haikou Port Container
Terminal Company, Limited (hereinafter referred to as the Haikou Company) suffered losses. This case
discusses whether “force majeure” can be invoked for liability reduction or exemption defense.

I1. Controversial Focus

(1) Whether the Typhoon Rammasun involved in the case is “force majeure”.

(2) Whether the Haikou Company has fulfilled its obligation of prudent cargo management and
whether it should compensate for some economic losses.

II1. The Supreme People’s Court’s Opinion
(1) Whether the Typhoon Rammasun involved in the case is “force majeure”

The Supreme People’s Court (hereinafter referred to as the Court) believed that “force majeure” is
usually unpredictable based on the current technical level and ordinary People’s cognition. For typhoons,
it is currently impossible to accurately and timely predict the exact time, location, duration, and scope of
their occurrence.

1. Unpredictable:

The foreseeable scope includes the occurrence of objective circumstances and the extent of its
impact, and the damage in this case is precisely caused by the unpredictable scope and extent of the
impact of the typhoon.

The Court held that Typhoon “Rammasun” directly caused the superposition of astronomical tide
and storm surge, and the subsequent seawater intrusion was the direct cause of the damage in this case.
Before the typhoon “Rammasun” occurred, the news media in Hainan Province and its City, Haikou,
predicted the landing time and maximum wind force of the typhoon, but the Court believed that this was
not an accurate reflection of the actual situation, and as the most direct cause of the loss of goods,
seawater intrusion was not reflected in the forecast.

2. Unavoidable and insurmountable.
The tide level in Haikou city was as high as 3.83 meters, and it was inevitable that the container
yard of the Haikou Company at the terminal would be flooded under the situation of waterlogging in a
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large area of Haikou city. At the same time, the applicant proposed that if the number of layers of goods
was increased to five layers, it would reduce the loss of goods by 40%, but there is no evidence to prove
that by increasing the height of the layer and reducing the amount of containers on the bottom layer, the
loss caused by the typhoon could be reduced. The Court held that it was unrealistic for the applicant to
ask the Haikou Company to transfer heavy containers to a safer place, considering the limited time
against the fact that the whole city was flooded.

In this case, the storage yard of the Haikou Company has a plane structure with an area of 280,000
m2. It is unrealistic to adopt waterproof measures such as stacking sandbags. Even if the above
measures are taken, seawater can still flood into the container storage yard through drainage pipelines
and canals in the city. Therefore, the backward flow of seawater caused by the typhoon in this case is
unavoidable and insurmountable.

Before the occurrence of the typhoon in this case, the Haikou Company promptly notified the
owner and shipping company to pick up the cargo to reduce losses. At the same time, it also believed an
emergency meeting was held to clarify that the typhoon prevention plan should be tiled in the heavy
container area, and the number of the layers should not exceed three. The containers are stacked and
lashed according to heavy and empty containers. Anti-typhoon focuses on wind protection, and this plan
is in line with the usual practice of port operators for air defense and typhoon resistance.

To sum up, the typhoon “Rammasun” involved in the case meets the constitutive requirements of
force majeure.

(2) Whether the Haikou Company has fulfilled its obligation of prudent cargo management and
whether it should compensate for some economic losses.

On the premise that Typhoon “Rammasun” has constituted force majeure, it should be examined
whether the resulting damage is expanded due to the fault of the Haikou Company besides the force
majeure factor.

The Court held that the Haikou Company had taken substantive measures such as moving
containers, stacking and binding them, urging shippers to carry the goods out of the port, and its
drainage facilities met the national construction standards.

To sum up, it can be concluded that the Haikou Company has fulfilled its reasonable cargo
management obligations.

IV. Summary

The focus of the dispute in this case is whether the typhoon is force majeure, and the identification
of the Haikou Company’s cargo management obligations.

The Court demonstrated “force majeure” from two aspects: “unforeseeable”, “inevitable and
insurmountable”.

In the discussion of “unforeseeable”, the SPC first explained the scope of foresight and included
“degree of influence” as the scope of foresight in the identification of force majeure. In addition, the
Court believed that the media report of seawater intrusion, which directly caused the loss, was not
foreseeable, so Typhoon “Rammasun” is force majeure.

In the discussion of the “inevitable and insurmountable” argument, the Court first rejected the
applicant’s two claims of “increasing the number of layers of goods to five will reduce the loss of goods
by 40%” and “requiring the respondent to transfer the heavy containers to a safer place”. The reason is
that the applicant cannot prove that the plan to reduce the number of bottom boxes by increasing the
floor height can reduce the losses caused by typhoons. Moreover, the transfer plan is unrealistic when
time is short and the whole city is flooded.

At the same time, the Court held that the respondent had “substantial actions”, which is, taking the
containers, stacking and binding them, and urging the shippers to carry the goods out of the port.
Meanwhile, the Haikou Company has fulfilled its reasonable obligation to manage goods by confirming
that the drainage facilities of the container yard meet the national construction standards.
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Appeal Case of Dispute over a Custody Contract between ZOJE
Sewing Machine Company Limited and Yuanya Warehousing
Co., Ltd. in Ningbo Economic and Technical Development Zone

Case Summary

I. Case Information
(1) Basic information
Cause: Dispute over a Custody Contract
No.142 [2006] the Third Civil Tribunal of the Higher
People’s Court of Zhejiang Province
Plaintiff: Z0OJE Sewing Machine Company Limited
Yuanya Warehousing Co., Ltd. in Ningbo Economic and
Technical Development Zone
Judgment Time: August 18, 2006

Case Number:

Defendant:

(2) Case facts (mainly due to typhoon factors)

Under the influence of Typhoon “Matsa”, the goods kept by ZOJE Sewing Machine Co., Ltd. in
Yuanya Warehousing Co., Ltd. (hereinafter referred to as the ZOJE Company) in Ningbo Economic and
Technical Development Zone (hereinafter referred to as the Yuanya Company) suffered losses.

I1. Focus of Dispute

(1) Whether the loss of cargoes caused by severe weather such as typhoons is an event of force
majeure for the performance of the contract.

(2) How to ascertain the compensation liabilities for the enlarged loss of goods caused by failure to
take mitigation measures after the occurrence of force majeure.

II1. Opinions of the Higher People’s Court of Zhejiang Province
(1) Whether the loss of cargo caused by severe weather such as typhoon is an event of force
majeure for the performance of the contract.

The Higher People’s Court of Zhejiang Province (hereinafter referred as to the Court) held that the
damage to the cargo of the ZOJE Company involved in the case was caused by Typhoon Matsa.
Regarding the impact of the Typhoon on Ningbo, although the news media had made series of forecasts,
the actual intensity had exceeded what was forecasted. The preliminary forecast of Typhoon “Matsa”
does not mean that the plaintiff has realistic predictability that Typhoon “Matsa” will bring disastrous
consequences to Beilun District, and even ZOJE’s stored goods. In addition, the Yuanya Company has
adopted anti-typhoon measures such as sandbags to block water in the warehouse, but failed to prevent
the warehouse from flooding. Therefore, the damage caused by the typhoon to the warehoused goods of
the ZOJE Company is an event of force majeure that cannot be foreseen, avoided and overcome by the
plaintiff.

(2) How to ascertain the compensation liabilities for the enlarged loss of goods caused by failure to
take mitigation measures after the occurrence of force majeure.

The Court held that after the typhoon disaster, both parties did not take any mitigation measures,
increasing the losses caused by allowing the goods to remain in storage.Therefore both parties were at
fault and should bear the loss equally.

IV. Summary


https://www.google.com/search?newwindow=1&q=Ningbo&stick=H4sIAAAAAAAAAONgVuLUz9U3MMwxNs5ZxMrml5mXnpQPAJbX1BwWAAAA&sa=X&ved=2ahUKEwjJubz4rbnvAhWRF4gKHThlD6oQmxMoATAPegQIFxAD
https://www.google.com/search?newwindow=1&q=Ningbo&stick=H4sIAAAAAAAAAONgVuLUz9U3MMwxNs5ZxMrml5mXnpQPAJbX1BwWAAAA&sa=X&ved=2ahUKEwjJubz4rbnvAhWRF4gKHThlD6oQmxMoATAPegQIFxAD
https://www.google.com/search?newwindow=1&q=Ningbo&stick=H4sIAAAAAAAAAONgVuLUz9U3MMwxNs5ZxMrml5mXnpQPAJbX1BwWAAAA&sa=X&ved=2ahUKEwjJubz4rbnvAhWRF4gKHThlD6oQmxMoATAPegQIFxAD
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The dispute areas of focus in this case are, firstly, whether the loss of cargo caused by severe
weather such as typhoon is an event of force majeure for the performance of the contract. Secondly, how
to ascertain the compensation liabilities for the enlarged loss of goods caused by failure to take
mitigation measures after the occurrence of force majeure.

The Court demonstrated “force majeure” from two aspects: “unforeseeable”, “inevitable and
insurmountable”.

In the “unforeseeable” argument, the Court held that the actual intensity of Typhoon Matsa had
exceeded the expectations, and the preliminary forecast of the typhoon did not mean that the parties had
realistic predictability that the Typhoon would bring disastrous consequences to Beilun District and
even the ZOJE Company’s stored goods. Therefore, the losses caused by the typhoon could not be
foreseen by the Yuanya Company.

In the “unavoidable and insurmountable”argument, according to the Court, since the actual
intensity of the typhoon has exceeded expectations, although the Yuanya Company has taken
anti-typhoon measures such as sandbags to block water in its warehouses, fulfilled its duty to resist the
typhoon with sufficient caution for the goods in its custody, it still could not prevent the full flooding of
the warehouse.Therefore, the losses caused by the typhoon cannot be avoided and overcome by the
Yuanya Company.

As for the compensation liabilities for the enlarged loss of goods caused by failure to take any
mitigation measure after the occurrence of force majeure, the Court judged that after the typhoon
disaster, both parties did not take any mitigation measure, hence, the losses caused by allowing the
goods to remain in storage had increased. Therefore both parties were at fault and should bear the loss
equally.

Case-collectors: REN Yanbing
BAI Yan

Translator: YUE Shan

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over a Waterway Cargo Transport Contract
between Taiping Shipping Company Limited in Taizhou City
and Zhangjiagang Branch of Ping An Property & Casualty
Insurance Company of China, Ltd.

Case Summary

I. Case Information
(1) Basic information

Cause: Dispute over a Waterway Cargo Transport Contract
Case Number: No.448 [2011] Petition, Civil Division, SPC
Retrial Applicant: BT R TFEEERAF
Retrial Respondent: H ] P22 I PR ORI R A BIR B 5K KB S A
Judgment Time: March 22,2021

(2) Case facts (mainly due to typhoon factors)

The Court of Second Instance judged that the vessel “Taipingshan No.5” anchored in Damaiyu Port
to take shelter knowing Typhoon “Sepat” was about to land.

The typhoon landed on August 19 and some seawater entered the cabin.

After re-sailing on August 20th, it encountered southeast wind, with strong waves and more
seawater entering the cabin. The wind and waves blew open the tarpaulin on the front hatch cover, and
seawater entered the gap between the front hatch cover and the front hatch body. When the crew found
out, they went to cover the tarpaulin again, because the wind and waves were too strong, the tarpaulin
was blown open again. Seawater soaks into the cabin between the tarpaulin being blown open and the
tarpaulin being re-covered.

On August 29, when opening the front cabin for unloading after arriving at Wukuang Wharf in
Guangzhou, it was found that the surface of the rebar and seawater had corroded about 10cm deep on
the bilge.

I1. Dispute Focus
Issues concerning the qualifications of the litigation subject, the determination of losses and the

assumption of liabilities of Zhangjiagang Branch of Ping An Property & Casualty Insurance Company
of China, Ltd..

II1. Opinions of the Courts

The Court of Second Instance: Although the carrier ship encountered a typhoon in transit, it was
predicted before the typhoon landed, and Taiping Shipping Company Limited in Taizhou City
(hereinafter referred to as the Taiping Company) should make corresponding preparations. During
transportation, the tarpaulin was blown open and seawater entered the cabin due to the poor binding of
the tarpaulin, and the personnel on board did not find water in the cabin until unloading, resulting in
corrosion of the steel involved. There is no necessary causal relationship between the occurrence of
cargo damage in this case and the typhoon. The Taiping Company’s claim that the damage to the goods
in this case can be exempted due to force majeure is not based on sufficient evidence and will not be
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supported.

The Supreme People’s Court (hereinafter referred to as the SPC): Although the carrier ship
encountered a typhoon during transportation, it was predicted before the typhoon landed, and Taiping
Company should make corresponding preparations. Seawater entered the cabin because the tarpaulin
was not tightly tied and blown away. At the same time, the crew did not check the water inflow in the
cabin in time to drain it immediately. Instead, after the typhoon landed on August 19, 2007, it was not
until August 29 when the ship was unloaded at the dock that water inflow and steel corrosion were
found in the cabin and then drained.

As far as the damage in this case is concerned, the Taiping Company has obviously faulted in
managing the goods; typhoon does not belong to the “unforeseeable, unavoidable and insurmountable
objective situation” stipulated in Article 153 of the General Principles of the Civil Law of the People’s
Republic of China, that is, it is not force majeure. In accordance with the provisions of Article 311 of the
Contract Law of the People’s Republic of China, the Court of First Instance ruled that the Taiping
Company should bear the liability for compensation for damage to the goods. The factual and legal
basis was sufficient and the Court upheld it. The Taiping Company claimed exemption on the grounds
that the corrosion of goods was caused by force majeure. There was no factual or legal basis and the
Court did not support it.

IV. Summary

The SPC held that the water inflow in the cabin caused by typhoon in this case was not an event of
force majeure, and could not claim exemption or reduction of liability according to force majeure. The
reasons are as follows:

First of all, there is a forecast before the typhoon lands, and the Taiping Company should make
corresponding preparations.

Secondly, the fact that “the tarpaulin is not tied firmly” and “the crew failed to check the water
inflow in the cabin in time and drain the water immediately” constitutes obvious fault in cargo
management, which cannot be allowed exemption by force majeure.

Generally speaking, the SPC is actually demonstrating that the water inflow in the cabin caused by
the typhoon was not force majeure. First of all, regarding the aspect of being unforeseeable; There are
some relevant forecast about the typhoon, so it should be foreseen. Secondly, for the aspect of being
unavoidable and insurmountable. The SPC decided that the water inflow in the cabin was the Taiping
Company’s obvious fault in managing the goods, a situation that should have been avoided but was not
due to their fault, hence, did not constitute an element of force majeure.

To sum up, the typhoon in this case is not force majeure, and the Taiping Company cannot reduce
or exempt from liability.

Case-collectors: REN Yanbing
HAN Shuyue

Translator: YUE Shan

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over Waterway Cargo Transport Contract
between Beijing Kangli Stone Co., Ltd., Xiamen, Zhongyuan
International Freighting Co., Ltd., and Quanzhou Branch of

Xiamen Zhongyuan International Freighting Co., Ltd

Case Briefing
I.Case Information
A. Basic Information
Cause of Action: Dispute over A Multimodal Transport Contract
Case Number: No. 577 [2014], Civil Petition
Retrial Petitioner: Beijing Kangli Stone Co., Ltd..

Xiamen Zhongyuan International Freighting Co., Ltd.,
Quanzhou Branch of Xiamen Zhongyuan International Freighting
Co., Ltd., Quanzhou Zhongyang Freight Forwarding Agency Co.,
Ltd..

Respondents:

Judgment Time: 2014.06.27

B. Case Facts (Typhoon is the main factor)

The cargoes involved in the case were picked up by Beijing Kangli Stone Co., Ltd. (hereinafter
referred to as “Kangli Company”) at the factory, and Quanzhou Zhongyang Freight Forwarding Agency
Co., Ltd. (hereinafter referred to as “Quanzhou Branch”) entrusted Shishi Zhonglian Transport Co., Ltd.
(hereinafter referred to as “Zhonglian Company”) to tow the empty boxes to the factory and the heavy
boxes to Shihu Port, Quanzhou. The waterway was to be shipped to Tianjin Port by Shanghai
PAN-ASIA Shipping Co.,Ltd. (hereinafter referred to as “Pan-Asia Company”).The Tianjin Port Agent
of Quanzhou Branch entrusted Tianjin Yinghui Freight Forwarding Co., Ltd (hereinafter referred to as
“Yinghui Company”) to pick up the cases at the Tianjin Port and deliver them to the factory of Kangli
Company.

Pan-Asia Company was hit by bad weather, typhoon Tembin and Blaven, during the shipment
damaging the cargoes. According to the log records, the sea condition was fresh breeze and moderate
sea when the ship involved set sail, and the direction of typhoon Tembin at that time was opposite to the
ship’s course. At 17:05 on August 26, the ship involved cast anchor on the west side of Yushan Island to
avoid another typhoon Blaven under strong breeze and rough sea. At 22:00 on August 27, the ship lifted
anchor and set sail.

I1. Dispute Focus

Whether the damage to the involved cargoes was caused by the typhoon.

III. The Court’s Opinion
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According to the log records, the sea condition was fresh breeze and moderate sea when the ship
involved set sail, and the direction of typhoon Tembin at that time was opposite to the ship’s course. At
17:05 on August 26, the ship involved cast anchor on the west side of Yushan Island to avoid another
typhoon Blaven under strong breeze and rough sea. At 22:00 on August 27, the ship lifted anchor and
set sail.

Combined with the log analysis, the identification that the ship suffered from bad weather caused
the damage in the inspection report lacks factual basis.It is not justified for the court of second instance
not to adopt it.At the same time, the court held that the surveyor stated both in the survey report and in
the first instance court that, the record stating that the ship suffered from bad weather was based on the
introduction of Kangli Company and Pan-Asia Company, as the surveyor did not actually check the ship
log. Both survey reports were analysis and speculation, and the cause of the accident was not clearly
determined.

The court also found that Kangli Company raised an objection about the log without providing
evidence to the contrary.Kangli Company claimed that the court of second instance had wrongly
identified the causes of the damage to the involved cargoes in the case and lacked sufficient factual
and legal basis.

IV. Summary

In this case, the court determined that the main reason for the damage to the cargoes to have been
caused by the typhoon lacks factual basis. Therefore, the court did not accept the analysis of damage
caused by bad weather on the ship in the provided inspection report.

In this case, it is impossible to prove whether the damage is caused by the shift of shelves because
of typhoon or by the improper performance of the carrier’s cargo responsibility, which resulted in the
absence of anti-shock measures, certain gaps between the goods, and binding and fastening. The court
did not adopt the inspection analysis report because the surveyor did not actually check the log, which
were all analysis and speculation, and the cause of the accident was not clearly determined. Therefore,
information only according to the ship log was not sufficient evidence, as a result of which the court
didn’t identify the ship to have suffered damage due to the bad weather.

Case-collectors: REN Yanbing
HAN Shuyue

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Typhoon Rammasun - Summary of Contract Disputes Case
about Zhanjiang Hongtudi Logistics Co., Ltd. and China
Ping’an Property Insurance Co.,Ltd. Guangdong Branch

1. Case Information
A. Basic Information

Cause of Action: Contract disputes
Case Number: No. 3910 [2018], Civil Division, of the Supreme People’s Court
Plaintiffs: China Ping’an Property Insurance Co., Ltd. Guangdong Branch
Zhanjiang Hongtudi Logistics Co., Ltd., Zhanjiang Branch
Defendants: Nanging Container Lines Co., Ltd. and Haikou Nantsing
Container Lines Co., Ltd.
Judgment Time: 2018.10.16

B. Case Facts (Typhoon is the main factor)

Zhanjiang Hongtudi Logistics Co., Ltd.(hereinafter referred to as “Hongtudi Company”) and
Guangdong Xinwei Domestic Industry Group Co.,Ltd. (hereinafter referred to as “Xinwei Company”)
have signed a transport contract, which stipulates that Hongtudi Company shall be responsible for
transporting the cargoes involved from Baoman Wharf, Zhanjiangto No. 2369, Xinghua Road, Jiading
District, Shanghai. Hongtudi Company and Xinwei Company established a multimodal transport
contract relationship. During the transportation, the cargoes involved in the storm surge were damaged,
Hongtudi Company claims not to bear liability.

I1. Dispute Focus
A. Whether the storm surge in this case is force majeure, and whether Hongtudi Company bears
the relevant burden of proof

B. Whether the “Assessment Report” involved in the case has enough proof and can be used as
the basis for the conclusion of the case, and whether Hongtudi Company can be exempted from
compensation liability according to the content of “Assessment report”

II1. The Court’s Opinion

A. Whether the storm surge in this case is force majeure, and whether Hongtudi Company bears
the relevant burden of proof

According to the provisions of Article 311 of the Contract Law of the People’s Republic of China,
the carrier is liable in case of damage to or loss of the cargoes in the course of carriage, and further
provided that it is not liable for damages if it proves that such damage to or loss of the cargoes is caused
by force majeure, the intrinsic characteristics of the cargoes reasonable depletion,or the fault of the
consignor or consignee.The cargoes were damaged during transportation due to the unpredictable,
unavoidable and insurmountable storm surge.

The National Oceanic Forecast Office had warned of possible secondary disasters caused by storm
surges in advance, and later raised the wave alert to red and the storm surge alert to orange. Before
the accident happened, the Meteorological Department had warned and forecasted the storm surge for
many times. There is no factual basis for Hongtudi Company to claim that the storm surge was
unpredictable, and no evidence that the company did what was necessary to deal with them.

To sum up, Hongtudi Company shall provide evidence to prove whether the storm surge involved
is force majeure.
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B. Whether the “Assessment Report” of the case has enough proof and can be used as the basis for
the conclusion of the case, and whether Hongtudi Company can be exempted from compensation
liability according to the content of “Assessment Report”

According to Article 64 of the Provisions of Supreme People’s Court on Evidence in Civil
Procedures, the judges shall verify the evidences according to the legal procedures all-roundly and
objectively, shall observe the provisions of law, follow the professional ethics of judges, use logic
reasoning and daily life experience to make independent judgments concerning the validity and
forcefulness of the evidences.Shanghai High levels Surveying Co., Ltd. was entrusted by China Ping’an
Property Insurance Co.,Ltd. Guangdong Branch (hereinafter referred to as Ping’an Company) to survey
the damaged goods and form the “Assessment Report”. “Assessment Report” is attached to the appraisal
report, which can prove that the appraisal practitioners have surveyed. Even if there is only one
signature of the insurance valuation practitioner and the insurance valuation practitioner did not register
as required, the survey results and the damage of the goods reflected in the “Assessment Report™ still
have certain power of proof for the relevant facts of the case.

The statement in the “Assessment Report” about “this accident is caused by natural disaster, and
there is no third party responsible for affirmative covenant” was the conclusion made by the insurance
assessor, not by that implying that the shipper exempts the carrier from the liability. This did not exempt
Hongtudi Company from the obligation to prove the cause of exoneration of force majeure. Accordingly,
Hongtudi Company claiming to be exempt from liability for compensation, had no legal basis.

To sum up, the “Assessment Report” has certain power of proof and can be used as the basis for
the conclusion of the case. Therefore, Hongtudi Company cannot be exempted from compensation
liability according to the “Assessment Report”.

IV. Summary

In accordance with the provisions of Article 317 of the Contract Law of the People’s Republic of
China, Hongtudi Company is the multi-modal transport operator responsible for the whole transport.
According to the provisions of Article 311 of the Contract Law of the People’s Republic of China, the
carrier is liable for damages in case of damage to or loss of the cargoes in the course of carriage,
provided that it is not liable for damages if it proves that such damages to or loss of the cargoes is
caused by force majeure, the intrinsic characteristic of the cargoes, reasonable depletion, or the fault of
the consignor or consignee.

The National Oceanic Forecast Office had warned of possible secondary disasters caused by storm
surges in advance, and later raised the wave alert to red and the storm surge alert to orange. Before the
accident happened, the Meteorological Department had warned and forecasted the storm surge for many
times. There is no factual basis for Hongtudi Company to claim that the storm surge was unpredictable,
and no evidence that the company did what was necessary to deal with them.

Although there are some defects in the “Assessment Report” of the case, its formation conforms to
the legal procedures, so it does not affect the accuracy of the content, and its conclusion cannot exempt
Hongtudi Company from the burden of proof.

Case-collectors: REN Yanbing
GU Renjia

LI Qinglin

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over A Maritime Freight Forwarding Contract
Between Guangdong Aokete New Material Technology Share
Holding Co., Ltd. V. Guangdong Sinotrans International
Freight Forwarding Co., Ltd., Gold Star Line Limited, and
Guangzhou South China Oceangate Container Terminal Co.,
Ltd.

Case Summary

I. Case Information

A. Basic Information

Cause of Action: Dispute over A Maritime Freight Forwarding Contract

No. 261 [2018], First, Civil Division, 72, of the Guangzhou
Maritime Court, Guangdong

Guangdong Aokete New Material Technology Share Holding

Case Number:

The plaintiff: Co.. Ltd.
Guangdong Sinotrans International Freight Forwarding Co.,
Defendants: Ltd., Gold Star Line Limited, Guangzhou South China

Oceangate Container Terminal Co., Ltd.
Judgment Time: 2019. 05. 07

B. Case Facts(Typhoon is the main factor)

Guangdong Aokete New Material Technology Share Holding Co., Ltd. (hereinafter referred to as
“Aokete Company” ) and Guangdong Sinotrans International Freight Forwarding Co., Ltd.(hereinafter
referred to as “Sinotrans Company) have signed the contract of forwarding agent service for export
goods. Party A (Zim Integrated Shipping Services (China) Ltd., Gold Star Line Limited (hereinafter
referred to as Gold Star Company)), Party B (Guangzhou Port Company Limited) and Party C
(Guangzhou South China Oceangate Container Terminal Co., Ltd. (hereinafter referred to as Nansha
Company)) have signed a port operation contract for foreign trade liners. According to the arrangement
of Sinotrans Company, Aokete Company delivered 1,651 cases of electronic lamps to Gold Star
Company from Xiaolan Town, Zhongshan City to Tin Can Island, Nigeria on August 3, 2017. Gold Star
Company deposited the goods in the containerized yard of Nansha Company, and the goods suffered
losses due to typhoon Hato.

I1. Dispute Focus
Whether “Hato” typhoon constitutes force majeure in this case.

II1. The Court’s Opinion

According to paragraph 2 of Article 180 of General Provisions of the Civil Law of the People’s
Republic of China, “Force Majeure” means unforeseeable, unavoidable and unconquerable objective
situations. “Unforeseeable” means that it is impossible to predict with the current state of technology
and ordinary People’s understanding.

For typhoons, whilst human beings may predict in advance to some extent by experiment, they
cannot predict the exact time, place, duration, impact range and extent of their occurrence accurately
and timely. Although the Meteorological Department and news media had forecasted the landing time
and wind power of Typhoon Hato before it hit, the multiple effect of wind, rain, wave and lake brought
by Typhoon Hato and the surpassing of the highest water level in history at several stations in the Pearl
River Estuary were not reflected in the forecast. The damage in this case was caused by the extent and
magnitude of the impact of the typhoon, which could not be accurately predicted.
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“Inevitable and insurmountable” indicates that the occurrence of an event is objectively inevitable.
“Inevitable” refers to the fact that an event cannot be avoided despite the best efforts of the person
involved. “Insurmountable” refers to the fact that the persons involved tried their possible best after the
occurrence of the event, but still could not overcome the damage caused by the event. An objective
situation is one that is independent of the actions of the persons involved. Typhoon Hato directly
brought wind, rain, waves, tides and other disasters, and the tidal flooding caused by these disasters was
the direct cause of the cargo damage in this case.

The case has been found out that the tidal level in Nansha, Guangzhou is as high as 3.13 meters
(123 centimeters above the warning tide level), exceeding the highest tidal level measured before.
Therefore, it is inevitable that the container yard of Nansha Company will be flooded. The container
yard is a plane structure, so it is not practical to adopt waterproof measures such as stacking sandbags.
Even if sandbags are stacked, the tide can still flow into the container yard through sewers and city
canals. Therefore, the flooding caused by typhoon in this case is unavoidable. Nansha Company has
formulated a special emergency plan for wind and typhoon prevention and communication prevention.

Before the typhoon of this case, Nansha Port Company informed the shipper and shipping
company to prevent the typhoon timely, and took measures such as binding and strengthening the
containers in the yard.

The key point of typhoon prevention is to prevent wind. The practice of Nansha Company was in
line with the usual practice of typhoon prevention of port operators. Aokete Company claimed that the
damage was caused by the failure of the Nansha Company to take reasonable safekeeping measures.
The claim was inconsistent with the facts under investigation in this case, so the court did not support it.

To sum up, the court holds that for the Nansha Company which stored the goods in this case,
Typhoon Hato met the constitutive requirements of force majeure. Therefore Hato is force majeure.

IV. Summary

Article 51, paragraph 1 (3) of the Maritime Law of the People’s Republic of China stipulates:
“The carrier shall not be liable for the loss of or damage to the goods occurred during the period of
carrier’s responsibility arising or resulting from any of the following causes... (3) Force majeure and
perils, dangers and accidents of the sea or other navigable waters... .

Force majeure and peril is a natural phenomenon that directly causes damage to the cargo. During
storage in the container yard of Nansha Company, the goods in this case were soaked in water due to
typhoon Hato. The incident falls under the category of force majeure and peril. The force majeure and
peril belongs to the carrier or its trustee after taking reasonable measures still unable to resist and
prevent. Since the shipper has not proved that the carrier has caused the damage to the goods in this case
by any other breach of contract, the carrier Gold Star Company shall not be liable for the damage caused
by typhoon “Hato”.

Case-collectors: REN Yanbing
GU Renjia

LI Qinglin

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over Multimodal Transport Contract between
Guangdong Branch of AIG Insurance Company China Limited,
Guangdong Top Ideal Cross-border E-commerce SCM Service
Co., Ltd., and Turbo Maritime Limited

Case Briefing

I. Case Information
A. Basic Information
Cause of
Action:
Case No. 2222 [2019], First, Civil Division, 72, of the Guangzhou Maritime
Number: Court, Guangdong
The Plaintiff | Guangdong Branch of AIG Insurance Company China Limited
The

Dispute over A Multimodal Transport Contract

TURBO MARITIME LIMITED
Defendant:
Judgment | 57 1029
Time:

B. Case Facts(Typhoon is the main factor)

Guangdong Top Ideal Cross-border E-commerce SCM Service Co., Ltd.(hereinafter referred to as
Top Ideal Company), as appointed by BUY THE WORLD CO., LIMITED(hereinafter referred to as
BUY THE WORLD COMPANY), entrusted the defendant TURBO MARITIME LIMITED to transport
the household electrical appliances from Hong Kong to Nansha.The Defendant agreed to undertake and
delivered a copy of Bill of Lading No. 41010on the 14th of September 2018,indicating that the shipper is
BUY THE WORLD COMPANY, the consignee and the notifier is Top Ideal Company, the loading port
is Hong Kong, the discharging port is Nansha New Port, and the carriage clause is “Door to Port”. On
September 15th, the goods were unloaded at Nansha Phase II Port. On the same day, TURBO
MARITIME LIMITED informed Top Ideal Company that they could switch bills of ladingfor customs
clearance.

As Typhoon Mankhut and astronomical tide, big waves, heavy rain occurred together, the surge
through the dock drainage piped into the port. The heavy rainstorm during the typhoon also caused the
Pearl River tidal water to flow backward into the container yard of Nansha Phase II Terminal, which
caused the container yard to be flooded.The flood lasted more than 10 hours on September 16. The
depth of water flooding in the heavy container storage yard of Nansha Phase II port was about 0.5
meters, even the bottom container was flooded.

I1. Dispute Focus

A. Whether the plaintiff has a legal right of subrogation.

B. Whether the goods damage involved occurred during the period for which the defendant is
liable and what is a reasonable amount of compensation.

C. Whether the defendant is not liable for compensation.

II1. The Court’s Opinion

A. Whether the plaintiff has a legal right of subrogation.

BUY THE WORLD COMPANY is a shipper under a multimodal transport contract with the
defendant. Therefore, if the defendant breaches the contract and needs to undertake the obligation of
compensation, BUY THE WORLD COMPANY, as the other party of the multimodal transport contract,
has the right to claim for compensation against the defendant according to law.
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To sum up, the plaintiff has a legal right of subrogation.

B. Whether the damage to goods involved occurred during the period for which the
defendant is liable and what is a reasonable amount of compensation.

The defendant’s liability period as the multimodal transport operator began on September 14, 2018,
when the cargoes involved were received, and ended on September 19, 2019, when the cargoes were
delivered to Top Ideal Company. In the absence of other evidence by the plaintiff to prove that BUY
THE WORLD COMPANY suffered other reasonable losses, if the defendant is required to compensate
the plaintiff for the loss of the goods involved in the case, the maximum compensation amount shall be
RMB 84,436.38.

To sum up, the damage to cargo involved occurred during the period of liability of the defendant,
and the amount of compensation should not exceed RMB 84,436.38.

C. Whether the defendant is not liable for compensation.

Although the 80 cooking machines involved were damaged due to flooding during the period of
responsibility of the defendant,the only reason for the damage of the cooking machines was the back
flooding caused by Typhoon Mangkhut, heavy rain, big waves and astronomical tides. This is force
majeure. The Defendant performed reasonable, proper and prudent duties in the care of the cargoes and
had no other breach of contract. The Defendant shall not be liable for any damages to the cargoes
caused by force majeure.

To sum up, the defendant does not need to bear the liability for compensation.

IV. Summary

The controversial points of this case are: whether the plaintiff has a legal right of subrogation;
whether the damage to the goods occurred during the period for which the defendant is liable and what
is a reasonable amount of compensation;and whether the defendant is not liable for compensation.

The foregoing actions of Top Ideal Company are based on the instructions of BUY THE WORLD
COMPANY. As the shipper, BUY THE WORLD COMPANY has an entity right of claim against the
defendant as the operator of the multimodal transport. As the subject of subrogation of BUY THE
WORLD COMPANY, the plaintiff has the right to claim against the defendant.

According to Article 103 of Maritime Law of the People’s Republic of China “The responsibility
of the multimodal transport operator with respect to the goods under multimodal transport contract
covers the period from the time he takes the goods in his charge to the time of their delivery.”, the
defendant’s liability period as the multimodal transport operator began on September 14, 2018, when
the cargoes involved were received, and ended on September 19, 2019, when the cargoes were delivered
to Top Ideal Company. BUY THE WORLD COMPANY and its agent, Top Ideal Company, did
not timely notify the defendant in writing of the wet damage to the cargoes involved, so it is
only preliminary evidence rather than final evidence that the cargoes involved are in good
condition.In the absence of other evidence by the plaintiff to prove that BUY THE WORLD
COMPANY suffered other reasonable losses, if the defendant is required to compensate the
plaintiff for the loss of the goods involved in the case, the maximum compensation amount shall be
RMB 84,436.38.

For typhoons, whilst human beings may predict them in advance to some extent by experiment,
they cannot predict the exact time, place, duration, impact range and extent of their occurrence
accurately and timely. Although the Meteorological Department and news media had forecasted the
landing time and wind power of Typhoon Mangkhut before it hit, the multiple effect of wind, rain, wave
and lake brought by Typhoon Mangkhutand the possibility surge flooding the tide backward into the
container yard were not reflected in the forecast. The defendant may not be liable for damage caused by
natural disasters. Lastly, as to whether there is any other breach of contract by the defendant. Although
the cargoes involved were damaged by the natural disaster when they were stored at the Nansha Phase 11
Port, the defendant shall not be liable for the direct losses caused by the natural disasters.

Case-collectors: REN Yanbing
GU Renjia
LI Qinglin
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Translator: BAI Xue
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Quanzhou Branch of PICC Property and Casualty Company
Limited v. Guangzhou Port Group Co., Nansha Container
Terminal Branch of Guangzhou Port Group Co. (dispute over
port operation)

Case Brief
I. Case Summery
(I) Basic information
Case Dispute over port operation
Case No. (2019) Yue 72 Min Chu No. 2314

Plaintiff | Quanzhou Branch of PICC Property and Casualty Company Limited
Guangzhou Port Group Co., Nansha Container Terminal Branch of

Defendant Guangzhou Port Group Co.
Date of
Adjudication December 26, 2019

(IT) Facts (mainly because of typhoon)

In August 2018, Asia Symbol (Shandong) Pulp & Paper Co., Ltd.(hereafter referred to as Symbol
Shandong) entrusted Quanzhou Antong Logistics Co. Ltd (hereafter referred to as Antong) to transport
goods. Antong, as the carrier, issued the waybill and transferred the goods from Rizhao, Shangdong to
Xinhui Asia Symbol, Guangdong via Nansha Port. Antong, as the insured, insured against the plaintiftf’s
Waterway Transportation Cargo Insurance. On August 31, Antong transported the goods to Nansha Port,
and the goods were unloaded to Defendant Nansha Container Terminal Branch of Guangzhou Port
Group Co.’s storage yard for transit. While waiting for the next transportation, the cargo was damaged
due to the flooding of the storage yard from to the impact of Typhoon Mangkhut. After the accident,
Antong applied to the plaintiff for insurance settlement.

IL.Issues
(I) Whether Typhoon Mangkhut constitutes force majeure.
(I) Whether the defendant improperly stored the goods.

I11.Rationale& Holding
(I) On whether Typhoon Mangkhut constitutes force majeure

According to Article One Hundred and Eighty, paragraph 2, of the general principles of the Civil
Law of the People’s Republic of China, Force Majeure means an objective situation which cannot be
foreseen, avoided or overcome.

Unforseeability means that it is impossible to predict according to the current level of technology
and common People’s cognition. For typhoons, according to the existing technical means, although
human beings can predict in advance to a certain extent, they cannot accurately and timely predict the
exact time, place, duration, scope and extent of impact.

Unavoidability means that the party concerned has made his best efforts, but still cannot avoid the
occurrence of the incident. Inability to overcome means that the party concerned, after the event has
occurred, has tried their best, but still cannot overcome the consequences of the damage caused by the
event. The fact that an event cannot be avoided and cannot be overcome shows that it is objectively
inevitable.
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Typhoon Mangkhut directly brought wind, rain, wave, tide and other disasters, the direct cause of
the cargo damage in this case is the overlying sea water.

Defendant Nansha Container Terminal Branch of Guangzhou Port Group Co. made a special
contingency plan for preventing wind and flood. In the case, before the typhoon the defendant Nansha
Container Terminal Branch of Guangzhou Port Group Co. timely notified the owners and shipping
companies to pick up the goods, and the container yard binding reinforced.

This measure is in line with the usual practice of port operation of civil defense. It is not factually
correct to require defendant Nansha Container Terminal Branch of Guangzhou Port Group Co. to take
additional measures to prevent seawater intrusion. Therefore, it can be concluded that the flooding
caused by typhoon in this case is unavoidable and insurmountable, and that, Typhoon Mangkhut meets
the constitutive requirements of the force majeure, hence, constitutes a force majeure.

(I) On the question of whether the two defendants improperly stored the goods

In accordance with Article 117 of the Contract Law of the People’s Republic of China, a party who was
unable to perform a contract due to force majeure is exempted from liability in part or in whole in light of the
impact of the event of force majeure, except otherwise provided bylaw.

On the basis of determining that Typhoon Mangkhut caused the loss of goods as force majeure, this
case should also determine how much Typhoon Mangkhut affected the loss of goods in question, or
whether the damage was aggravated due to the fault of the two defendants in addition to the force
majeure factor.

Before the typhoon landed, the defendant had taken such measures as notifying the shipper to take
delivery of the goods, holding a typhoon prevention meeting, and deploying the typhoon prevention
plan. After receiving the notification by email from Antong, the defendant responded positively
according to the actual situation. After the typhoon passed through, Defendant Nansha Container
Terminal Branch of Guangzhou Port Group Co. held an emergency rescue work meeting to timely
notify on the extent of damage of the goods, and urge the delivery of the goods.

Accordingly, in the case that the plaintiff did not submit sufficient evidence to prove that the two
defendants had taken improper measures to prevent the typhoon and reduce the damage, the two
defendants could be determined to have fulfilled the duty of keeping the goods with reasonable care.

IV. Summary

The existing technical means of human beings cannot predict the superposition effect of wind, rain,
wave and tide brought by Typhoon Mangkhut, and the possibility that the highest tide level may exceed
the height of the wharf. The port operator has taken all necessary and reasonable measures, but still
cannot avoid the occurrence of the incident and overcome the consequences of damage from the
incident. For port operators, Typhoon Mangkhut constitutes force majeure. Previous contingencies
cannot prevent the unpredictability of subsequent events. The port operator shall not be liable for
damage to the goods if he has performed his duty of reasonable care for the care of the goods before and
after the typhoon.

Case-collectors: REN Yanbing
GU Renjia

LI Qinglin

Translator: CHEN Ze

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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A Review of Cases Involving the Sea Decided by the
Higher People’s Court of Hainan Province in 2020

REN Yanbing, WANG Yanrui, YAO Dandan
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Abstract: In order to understand the judicial situation of the Higher People’s Court of Hainan Province
with regard to maritime related cases, one of the efficient ways is by legal research of the relevant legal
cases. From the 1,451 judicial case documents issued by the People’s Court of Hainan Province as
published by the Wolters Kluwer Legal Information Database during January 1 to December 31, 2020,
eight cases involving the sea were found which includes four commercial cases, two administrative
cases and one criminal case.

Keywords: maritime justice

I. The Number of Cases Involving the Sea Decided by the Higher People’s Court of Hainan
Province in 2020

By searching the 1,451 judgments issued by the Higher People’s Court of Hainan Province as
published by the Wolters Kluwer Legal Information Database from January 1 to December 31, 2020, it
was found that eight judgments contained basic facts and adjudication rules, including four
maritime-related commercial cases, two maritime-related administrative cases and one maritime-related
criminal case.

Cases involving maritime commerce

1. The Higher People’s Court of Hainan Province: Civil Judgment No. 22 [2020] of the Final Instance
by the Civil Division of Hainan Province; jurisdiction dispute over a contract of vessel operation loan;

2. The Higher People’s Court of Hainan Province: Civil Judgment No. 17 [2020] of the Final Instance
of Hainan Province; disputes over voyage charter party;

3. The Higher People’s Court of Hainan Province: Civil Judgment No. 101 [2020] of the Final
Instance of Hainan Province; disputes over voyage charter party;

4. The Higher People’s Court of Hainan Province: Civil Judgment No. 478 [2020] of the Final
Instance of Hainan Province; disputes over a contract or agreement.

Cases involving Maritime Administration

1. The Higher People’s Court of Hainan Province: (No. 299 [2020], Administrative Ruling of the
Administrative Tribunal of Hainan Province) fishery administrative disputes;

2. The Higher People’s Court of Hainan Province: Administrative Judgment No. 420 [2020] of the
Administrative Tribunal of Hainan Province, disputes over the administrative ruling of water area and
beach aquaculture.

Case involving maritime crimes
1. The Higher People’s Court of Hainan Province: Criminal Judgment No. 155 (2020) of the Final
Instance of Hainan Province; illegal mining.

A. Cases involving maritime commerce

1. The Higher People’s Court of Hainan Province: Civil Ruling No. 22 [2020] of the Final Instance by
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the Civil Division of Hainan Province; Jurisdictional Dispute over Contract of Vessel Operating Loan
(1) Basic Facts
The plaintiff and the defendant entered into an Agreement on April 24, 2018, which stipulated that
the plaintiff would pay the defemdamt150,000 yuan as an investment for the fishing vessel, and the
defendant would pay a monthly dividends to the plaintiff within the investment period, and the
defendant would return 150,000 yuan of principal to the plaintiff after the investment term. In the course
of performance, both parties had disputes, and consequently the plaintiff brought a lawsuit in Haikou
Maritime Court.
The defendant raised an objection to the jurisdiction, and held that this case had nothing to do with the
operation of the vessel. The agreement involved is a private loan. In accordance with Article 23 of the
Civil Procedure Law of the People’s Republic of China, this case shall be under the jurisdiction of the
Suburban People’s Court of Sanya City.
(2) Key Points of Judgment
In accordance with Item 49 of the Provisions of the Supreme People’s Court on the Scope of Cases
Accepted by Maritime Courts, cases involving disputes over loan contracts arising from the purchase,
construction or operation of specific vessels shall be under the exclusive jurisdiction of maritime courts.
This case involves breach of contract. Whether the funds involved in the case were actually used for
the operation of the fishing vessel is to be decided at the trial.
In conclusion, the Haikou Maritime Court had the jurisdiction over the case.

2. The Higher People’s Court of Hainan Province: Civil Judgment No. 17 [2020] of the Final Instance
of Hainan Province; Disputes over voyage charter
(1) Basic Facts

On July 18, 2019, Hainan Zhongli and Zhangzhou Haiheng Company entered into an Annual
Voyage Charter Party, in which Hainan Zhongli Co., Ltd. agreed to rent the “Changning No. 6 ship of
Zhangzhou Haiheng Company.

After the conclusion of the contract, the vessel “Changning No. 6” arrived at the Eight Harbor
Anchored at 1255 hours on July 19, 2019. The vessel left the harbor with no cargo loaded since the
cargo was not delivered for loading at the time agreed upon which is 0837 hours on July 22, 2019.

(2) Key Points of Judgment

(a)Whether Hainan Zhongli Co., Ltd. should be liable for breach of contract-

First, the voyage charter contract concluded by both parties was lawful and valid. Zhangzhou
Haiheng Company’s vessel “Changning No. 6 ship arrived at the loading port at the time agreed upon
in the contract, Hainan Zhongli Co., Ltd. failed to perform the loading process therefore Hainan Zhongli
Co., Ltd. was liable for breach of contract.

Hainan Zhongli Co., Ltd. claimed that the voyage charter contract in question was not effective
because it failed to pay all the earnest money of 250,000 yuan as agreed on and only paid the deposit of
150,000 yuan. Since, both parties have started the performance of the contract in question, the claim
was denied.

Zeng Qingchang also made clear that it was expected that the vessel might be loaded in the evening
of July 19. The vessel arrived at Bahang and anchored at about 14: 00 on July 19 which was in conform
to the provisions of the contract. Therefore, Hainan Zhongli Co., Ltd. is liable for breach of contract.

(b) The issue of how liquidated damages should be calculated-

Hainan Zhongli Co., Ltd. failed to make delivery of goods as provided in the contract, which

caused losses to Zhangzhou Haiheng Co. In violation of the terms of the contract, Hainan Zhongli Co.,
Ltd. is liable for breach of contract and pay the damages to Zhangzhou Haiheng Co.
In accordance with the stipulations of the voyage charter party in question, the minimum voyage charter
number is five times a month, and either party shall, in breach of the contract, pay 30% of the total
voyage freight of the other party. “Total Freight” shall be understood as the total freight of five voyages,
and the liquidated damages for this case are calculated as follows: 22,652 tons (quantity ordered) x 23
yuan/ton (freight rate) x 5 x 30% = 781,494 yuan.

Hainan Zhongli Co., Ltd. claimed that the default penalty was too high, but did not provide
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evidence to prove it, for which reason the court refused to support it.

According to the statements of both parties at the trial of second instance, the court found that
Hainan Zhongli Co., Ltd. had paid 150,000 yuan to Zhangzhou Haiheng Co.In accordance with Article
116 of the Contract Law of the People’s Republic of China, where both liquidated damages and deposit
are agreed upon by the parties, one party may choose for compensation either the liquidated damages or
the deposit when the other party breaches the contract. The fine of 150,000 yuan that has been collected
by Hainan Zhongli should be deducted from the breach of contract damages.

3. The Higher People’s Court of Hainan Province: Civil Judgment No. 101 [2020] of the Final
Instance of Hainan Province; Disputes over voyage charter contract
(1) Basic Facts

On June 13, 2016, Hongcheng Company and Jinshengda Company and Jiangpeng Company
entered into a Voyage Charter Party, which stipulated that Hongcheng Company should provide
“Meishan Gang 7 and “Meishan Gang 17” to undertake the carriage of goods. This case was brought to
the court due to delay in payment.

(2) Key Points of Judgment

(a) Whether the limitation of actions in this case brought by Hongcheng Company has expired-

Paragraph 2 of Article 257 of the Maritime Law provides that: The limitation period for claims in
relation to voyage charter party is two years, counting from the date on which the claimant knew or
should have known that his right was infringed upon.

The contract involved in this case was a voyage charter, and the statute of limitations in accordance
with the above provisions was two years.

(b) Whether Jiangpeng Company and Jinshengda Company should pay the freight charge and the
interests incurred to Hongcheng Company-

In a voyage charter dispute, the duty of the ship-owner is to transport the goods to the designated
port, and the obligation of the charterer is to pay the ship-owner the freight charge. Hongcheng
Company fulfilled its obligations, and Jiangpeng Company and Jinshengda Company had no right to
refuse to perform to pay for the freight.

Pertaining to whether Jiangpeng Company and Jinshengda Company could refuse to pay
Hongcheng Company on the ground that Hongcheng did not issue an invoice, the fact was that Jianpeng
Company and Jinshengda Company were aware that an invoice in full amount was available on request.

4. The Higher People’s Court of Hainan Province: Civil Judgment No. 478 [2020] of the Final
Instance of Hainan Province; Disputes over marine construction project contracts
(1) Basic facts

In January 2015, Gangwan Company and Ruyidao Company entered into a General Contractor
Agreement, which stipulated that Gangwan Company, as the general contractor, shall undertake the
construction of the eastern section of the Haikou Ruyi Island Project developed by Ruyidao Company.
Disputes arose during the performance of the contract.

(2) Key Points of Judgment

(a) On the validity of the General Contractor Contract and the Supplementary Agreement-

In accordance with Article 14 of the Interpretation (II) of the Supreme People’s Court on Several Issues
concerning the Application of the Contract Law of the People’s Republic of China, the “mandatory
provisions” as prescribed in Item 5 of Article 52 of the Contract Law of the People’s Republic of China
refers to mandatory provisions and administrative regulations.

Ruyidao Company, the developer of the project involved in this case, filled out the sea areas
without obtaining the corresponding certificate of right to use sea areas, which violated the provision of
paragraph 2, Article 3 of the Law of the People’s Republic of China on the Administration of Sea Areas
that “any entity or individual that intends to use sea areas must obtain the right to use sea areas
according to law”, and the consequences would be administrative punishment under Article 4422.

Therefore, the court held that the aforementioned paragraph 2 of Article 3 was a mandatory
administrative provision. The violation of this provision did not result in the invalidity of the contract
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for the project. Accordingly,the General Contractor Contract and the Supplementary Agreement
concluded between Gangwan Company and Ruyidao were lawful and effective, under which both
parties should fully perform their respective obligations as agreed upon in the contracts, and assume the
liability for breach of contract.

(b) Whether the General Contractor and the Supplementary Agreement was ever rescinded by
Gangwan Company and Ruyidao Company-

According to the facts of the case, Ruyidao Company repeatedly failed to pay the progress
payments of the project for a long period of time with a large amount past due.

From August 2017 when Gangwan suspended the construction work to January 24,
2019 whenGangwan Company sent a notice to rescind the contract with a demand for all the
payment overdue, the two defendants failed to make any payment.

During this period of time Ruyidao Company and its wholly-owned parent company, Zhonghong
Company faced several lawsuits. Eventually, Zhonghong Company delisted from the Shenzhen Stock
Exchange, which adversely affected the defendants’ obligation to pay. The aforesaid circumstances have
met the conditions for rescission as set out in subparagraph (b) (e) (f) of Article 16.2 of the General
Terms, and the rescission of the said contract was in conformity with the legal provisions.

At the same time, in accordance with the provisions of Article 96 of the Contract Law of the
People’s Republic of China, where a contract is terminated on the ground that paragraph 3 of Article 94
above or the conditions agreed upon are satisfied, the other party shall be notified, and the contract shall
be terminated upon the receipt of the notification. In this case, on January 24, 2019, Gangwan Company
sent a notice to terminate the Contract to Ruyidao Company through EMS. The delivery records showed
that Ruyidao Company signed and received the document on January 28 of the same year, so the court
held that the General Contractor Contract and its supplementary agreement were terminated on January
28, 209.

(c) The issues of amount owed by Ruyidao Company and the breach of contract damages after the
contract was rescinded-

First of all, with regard to the value of the work completed by Gangwan Company,the Civil
Judgment No. 215 [2018] of the Court of Hainan Province held that, Ruyidao Company recognized that
all delayed progress payments to be 918413993 Yuan.However, the court held that the actual value of
the construction work completed before the contract was rescinded by Gangwan Company should be
979103454 Yuan.

Second, the question of whether the retention money should be deducted. Article 14.7 of the
contract provides that 5% of the total settlement price shall be reserved as quality warranty. However, as
agreed in Articles 19.6 and 19.7, after the contractor notifies the rescission of the contract, the owner
shall pay the contractor for the completed work. The Court held that since the suspension of
construction in August 2017, the two-year warranty period has expired. In that respect, if Ruyidao
Company did not provide evidence to prove that the completed project had any quality defects, the
quality assurance fund should not be deducted from the overdue project payment.

Thirdly, on the issue of liquidated damage after the termination of the contract.In accordance with
Article 10 of the Interpretation of the Supreme People’s Court on Several Issues concerning the
Application of Law in the Trial of Cases of Disputes over Contracts on Construction Projects and the
provisions of Articles 19.6 and 19.7 of the General Articles of Association, Ruyidao Company shall pay
all the project money after the contract is rescinded. After deducting the progress payments of
5,548,747,055 yuan and 1,838,564,900 yuan paid by Ruyidao Company
(979103453-5548747055-1838564900=240372259 yuan).

Again, in accordance with the provisions of Article 17 of the Interpretation of the Supreme
People’s Court on Several Issues concerning the Application of Law in the Trial of Cases on Disputes
over Contracts on Construction Projects, from January 28, 2019 to August 19 of the same year, the
interest rate in the loan market announced by the People’s Bank of Republic of China shall apply until
the day of actual payment by Rruyidao Company.
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(d) On the amount of losses suffered by Gangwan Company due to suspension of construction-

According to the facts of the case that has been ascertained, the suspension of work of Gangwan
Company since August 2017 was a measure taken upon the request of Ruyidao Company due to the
facts that Ruyindao failed to obtain the certificate of right to use sea areas, etc. As a result, Ruyidao
Company shall compensate Gangwan Company for the losses incurred during the period of suspension
of construction.

This suspension was an urgent measure taken by Gangwan Company as required by Yidao
Company. During the aforesaid period of suspension of construction, Gangwan Company reported the
number of staff members and vessel machinery and equipment, etc. to the supervising personnel of
Ruyidao Company in writing, Ruyidao Company confirmed that the conditions of staff members and
vessel machinery and equipment were in line with the scale and progress of the project construction.
Therefore all expenses claimed were related to the project.

(e) Whether Ruyidao liable for breach of contract damages for the overdue payment of part of the
construction before the rescission of the contract-

The 15% reserve for the part already measured except 5% of the quality assurance fund is
conditioned upon the completion acceptance, filing of the completion acceptance, and issuance of the
acceptance certificate. From the date of suspension of construction to the date of contract rescission,
the reserve of 15% does not meet the contractual payment conditions.

(f) On whether Ruyidao should compensate Gangwan Company for the portion of damages that was
not paid by the insurance company-

According to the stipulation of Article 18.1.1 of the General Clauses, the defendant as the owner
shall buy “all construction project insurance and third party liability insurance”. Although the defendant
proved that it had purchased the insurance, it failed to provide evidence that it had paid the insurance
premium on schedule.

Therefore, the court held that Ruyidao was liable for the damages which was unpaid by the
insurance Company and relevant interest shall apply.

(g) Whether Ruyidao Company should pay Gangwan Company for the expected profits from the
unfinished projects-

According to Article 97 of the Contract Law of the People’s Republic of China, after the
termination of a contract, performance shall cease.

In this case, the reason for the rescission of the contract was due to Ruyidao’s default, so Ruyidao
should compensate Gangwan Company for the expected loss of profits from unfinished portion of the
project.

Upon appraisal, the expected profit of the unfinished project based on the list of contracts was
2,547,691.68 yuan.

The court held that, compared with the Provisions on the Budget Preparation of Budgetary
Estimates of Coastal Port Construction Projects, the calculation of the expected profits of the unfulfilled
portion based on the list of contract between Gangwan Company and Ruyidao Company was objective
and scientific, so the expected profits of the unfulfilled portion in this case should be 2,547,691.68 yuan.

(h) Whether Gangwan Company has a priority right for compensation for the construction money
owed by Ruyidao Company-

Article 286 of the Contract Law of the People’s Republic of China provides that: “Where the
developer fails to pay the price as agreed upon, the contractor may demand payment from the developer
within a reasonable period of time. If the developer fails to pay within the time limit, the contractor may,
in accordance with the nature of the construction project, enter into an agreement with the developer to
liquidate the project, or petition the People’s Court to auction the project in accordance with the law,
unless the project is not suitable for liquidation or auction in light of its nature.Consequently, the
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contractor shall have the priority right to the distribution of the liquidation or auction proceeds.

In this case, the project was for land reclamation (land fill), which the developer did not obtain the
required certificate for the right to use sea areas, so the maritime safety administration ordered the
project to return and restore the sea areas to their original state. The Rectification Plan submitted by
Gangwan Company in the second instance was for the improvement of the Ruyi Island (Phase I and
Phase II) which is not related to the project this case. The court held that the value of the project
involved could not be assessed and Gangwan Company could not have the priority right for
compensation from Ruyidao Company.

(1) Whether Zhonghong Company assumed the joint and several liabillity as a guarantor-

In light of the name and contents of the Guarantee Letter issued by Zhonghong Company to
Gangwan Company on January 22, 2015, and the Meeting Minutes of January 28, 2018, the court held
that Zhonghong Company had a clear intention to be joint and several liable for the debts towards
Gangwan Company. The guarantee contract was valid. The bylaws of Zhonghong Company stated that
when the guarantee reached a certain amount, it should be decided by its board of directors. The court
held that the fact that a company’s guarantee contract shall be subject to the deliberation of the board of
directors is the company’s internal business, it does not bind any third party. Therefore, the court held
that the aforesaid guarantee provided by Zhonghong Company did not fall under any of the
circumstances as prescribed in Article 52 of the Contract Law of the People’s Republic of China, and
should be determined valid.

In conclusion, in accordance with Article 18 of the Guarantee Law of the People’s Republic of
China, Zhonghong Company was jointly and severally liable for the debts of Ruyidao Company
towards Gangwan Company.

B. Maritime-related administrative cases

1. The Higher People’s Court of Hainan Province: (No. 299 [2020], Administrative Ruling of the
Administrative Tribunal of Hainan Province); fishery related administrative disputes

(1) Basic Facts

On February 14, 2019, the Department of Agriculture of Hainan Province issued Notice No. 27 to

repeal the plan of 2013 for the reconstruction of Nansha Fishing Vessels No. 065, 066, 067,068 vessels
owned by Nanying Company; the vessel reconstruction permits were acquired by forged documents.
Nanying Company objected to the ruling and brought the lawsuit against the administrative
departments.

(2) Key Points of Judgment

When a party files an administrative lawsuit with the People’s court, it shall not only meet the
conditions for instituting an action as prescribed in the Administrative Procedure Law of the People’s
Republic of China, but also has the interests in the subject matter of the legal action.

A People’s Court can denya hearing on cases that only complies with the statutory form and
procedures but of no interests to the party that brings the lawsuit.

In this case, the substance of the Official Notice No. 27 and the Official Reply No. 34 were all
administrative acts to repeal the plans for the reconstruction of four fishing boats with the serial
numbers of 065, 066, 067 and 068 of Hainan Province, resulting in the same impact on the rights and
obligations of Nanying Company.

In 2019, Nanying Company filed an administrative lawsuit with the Third Intermediate People’s
Court of Beijing against the Ministry of Agriculture and the Department of Agriculture of Guangdong
Province, requesting the revocation of the Official Reply No. 34. The case was tried by the Third
Intermediate Court of Beijing Municipality and the entities of the first and second instances of the
Higher People’s Court of Beijing Municipality. The trial was conducted on the grounds of whether
Nanying Company was satisfied with the ruling of the Ministry of Agriculture and Rural Areas to
abolish the Plan Serial Number of 065, 066, 067 and 068 plans of Hainan. The Supreme People’s Court
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of Beijing made an administrative judgment on December 18, 2019 (No. 8078 [2019] of the
Administrative Tribunal of Beijing Municipality), affirming that Nanying Company used forged
documents to obtain permits for the reconstruction of aforementioned vessels. In the Official Reply No.
34, the administrative acts of abolishing the reconstruction plan of the 4 fishing boats involved were
supported by evidence, with correct application of laws and regulations, and complied with the statutory
procedures. Ultimately, the administrative judgment was effective and in force.

Therefore, the ruling of the court to dismiss the lawsuit of Nanying Company did not deprive
Nanying Company of its right to sue.

2. The Higher People’s Court of Hainan Province: Administrative Judgment No. 420 [2020] of the
Administrative Tribunal of Hainan Province, the case cause: Administrative dispute over aquaculture in
waters and tidal flats

(1) Basic Facts

On March 14, 2014, the People’s Government of Danzhou City issued Danzhou City Government
(Sea) Aquaculture License (2014) No. 00001) to Danzhou Yonglexing Company.

On September 13, 2018, the Danzhou Municipal Ecological Environment Bureau made
Announcement No. 29 [2018] on Administrative Punishment Advance Notice, notifying Danzhou
Yonglexing Company that it violated Article 20 of the Ecological Red Line Regulations of Hainan
Province for its illegal construction of large scale breeding and other construction projects damaging
ecological red line and causing environmental pollution. In accordance with Article 31 of Hainan
Province Regulations on Ecological Red Line, the decision was to order the violator to demolish, within
three days, the illegal breeding farm. On November 12, the written decision on administrative penalty
was served by Danzhou Municipal Ecological Environment Bureau. Danzhou Yonglexing Company
was dissatisfied and thus brought an action.

(2) Key Points of Judgment

The subject matter of review in this case was whether the alleged administrative action was lawful.
The points of dispute are:(a) Whether the alleged administrative action is abuse of power; (b) Whether
the evidence for determining the violation of law by Danzhou Yonglexing Company due to
administrative action was conclusive.

(a) On whether the alleged administrative act constitutes abuse of power.

In analyzing whether the alleged administrative action is abuse of power, the nature of the alleged
administrative action in the Administrative Law must be examined first.

Administrative penalty is an administrative act of an administrative organization to impose
punishment on the subject of penalty on the basis of illegal acts.

In this case, the administrative organization, based on its findings that Danzhou Yongxing
Company conducted illegal large scale breeding and other construction projects that crossed the
ecological red line and polluted the environment, made the decision to order Danzhou Yongsing
Company to dismantle illegal constructions within a prescribed time limit.Under Article 12 of the
Measures for Environmental Administrative Punishment, ordering demolition within a prescribed time
limit is one of the administrative forms of ordering for correction.

Paragraph 2 of Article 11 of the Measures for Environmental Administrative Punishment provides
that “Where a party fails to make corrections within the time limit as required and the violation is still
ongoing, the violation may be determined as a new environmental violation. In this case, although
Danzhou Yongxing Company filed an application for administrative reconsideration within the time
limit, it not only failed to make correction within the time limit prescribed in the Decision on Ordering
for Correction but also continued with the illegal activities. The court held that Danzhou Municipal
Ecological Environment Bureau’s decision did not fall within the scope of abuse of power.

(b) Whether the evidence for the determination of Danzhou Yonglexing Company for illegal
administrative act is conclusive.

The alleged administrative action determined that Danzhou Yonglexing Company made illegal
large-scale breeding within the designated red line of Class II ecological protection, the evidence of
which is the Partial Map of Danzhou Comprehensive Plan (Space Class 2015-2030).



192 Marine Law and Policy ( Vol. 2021 NO.2 )

However, the Danzhou Comprehensive Plan (Space Type 2015-2030) was approved by the
People’s Government of Hainan Province on December 1, 2018 after the administrative decision for
correction was made. In sum, the abovementioned evidence shall be revoked. Considering that the
illegal breeding farm and constructions of Danzhou Yonglexing Company has been dismantled, the
administrative order for correction was invalid.

(C) Cases involving maritime crimes
1. The Higher People’s Court of Hainan Province: Criminal Judgment No. 155 (2020) of the Final
Instance of Hainan Province; illegal mining crime

(1) Basic Facts

On August 21, 2018, Zhang and Cai came to an agreement in which Cai would organize a crew to
excavate sea sand (E110°34.632', N20°16.340") in the sea area of the southwest sandy beach of
Wenchang City. During the operation, 4,385 cubic meters of sea sand was seized.

(2) Key Points of Judgment

(a) As to whether the original judgment was valid by applying Item 1, Paragraph 1 of Article 3 of
the Interpretation on Several Issues Concerning the Application of Law in the Handling of Criminal
Cases of Illegal or Destructive Mining (hereinafter referred to as the Interpretation)-

Upon investigation, defendants Cai and Zhang illegally engaged in sand mining on March 31 and
August 11, 2018, and on May 9 and October 10 of the same year, the Bureau of Ocean and Fishery of
Xuwen County of Guangdong Province and the Bureau of Ocean and Fishery of Wenchang City of
Hainan Province respectively imposed administrative punishments on Cai. Afterwards, Cai and Zhang
engaged in another illegal mining on August 22 of the same year, the value of the sand excavated was
87,700 yuan. In accordance with item (3), paragraph 1 of Article 3 of the Interpretation,a person who
received two or more administrative penalties for illegal mining within two years but continues to
engage in such illegal sand mining shall be deemed as “serious circumstance” as prescribed in
paragraph 1 of Article 343 of the Criminal Law. The facts that Cai did not obtain the certificate of right
to use sea areas and the permit for sand mining constitute the crime of illegal sand mining.

(b)Whether the original judgment was correct on the issue of Zhang’s voluntary surrender-

Upon investigation, the “process of investigation” issued by the No. 3 Branch of the Maritime Police of
the General Armed Police of Public Security and Frontier Defense of Hainan Province provided that
on November 28, 2018 defendant Zhang voluntarily appeared at the police station after receiving a
telephone call from the police handling the subject case. Zhang’s voluntary confession of his activities
of illegal mining to the police should be construed as voluntary surrender.

(c) Whether the sentencing of defendants Cai and Zhang was fair-.

Upon investigation, Cai and Zhang agreed that Cai would provide vessels and crew to excavate
sand, Zhang would provide the time and place for sand mining and to make contacts to sell sand. Zhang
contacted Zhu, owner of Fuhe Sand Field. Zhu would purchase the sea sand at 31 yuan per cubic meter,
while Cai would receive 30 yuan per cubic meter for sand mining. The above-mentioned facts were
verified by the confessions of Cai and Zhang, and the testimonies of witness Zhu, as well as other
evidence.

In this case, Cai received the majority of the sales of illegally excavated sea sand. Cai also played a
more active role in the illegal activities.In addition, Cai continued the illegal mining after receiving the
administrative penalties twice. Based on the above, the original judgment was fair in the sentencing of
Cai and Zhang.

(d) On the issue of reducing the fines on the defendants-

Article 28 of the Administrative Penalty Law provides that if a person has been fined by an
administrative organization, the monetary penalty can be deducted from the judgment of the court for
the same illegal activity. In this case, Cai was imposed upon two administrative penalties for illegal
mining within two years before committing the subject crime for trial. The monetary penalty paid by
Cai for the two administrative was a penalty for the illegal act before the trial of the subject crime.
Therefore, the court judgment on Cai should not be reduced by the two administrative penalties. Zhang
was not given any administrative punishment. Therefore, it was improper to apply the two
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administrative punishment received by Cai to offset the court penalty received by Zhang.

(e) On the issue of defendant Cai’s withdrawal of appeal after filed for appealed.

Upon investigation, on June 8, 2020, the court of first instance pronounced a judgment on
defendant Cai, who on the same day expressed his intention to appeal. Afterwards, on June 19, 2020,
Cai filed the Application for Withdrawal of Appeal and submitted it to the court of first instance.

In accordance with Article 305 of the Interpretation of the Supreme People’s Court on the
Application of the Criminal Procedure Law of the People’s Republic of China: “Where an appellant
requests to withdraw his appeal after the expiration of the term of appeal, the People’s court of second
instance shall examine the request. If, upon examination, the People’s court deems that the facts
determined in the first trial and the applications of laws are correct and the sentencing is appropriate, it
shall render a ruling to permit the withdrawal of the appeal. If it considers that the facts at the original
trial are not clear, the evidence is insufficient, or an innocent person is convicted and a heavy
punishment is given for a minor offense, it shall not grant permission, and the case shall continue to be
heard as an appellate case.”Cai requested to withdraw his appeal after the expiration of the appeal
period, the court found that the original court did not verify the facts, and the application of laws was
wrong. Therefore, the court should continue the trial of this case. Accordingly, the court did not approve
Cai’s withdrawal of the application for an appeal.

Defendant Zhang violated the provisions of the Mineral Resources Law by engaging in mining
without obtaining the certificate of right to use sea areas for the exploitation of sea sand as well as the
mining license which constituted the crime of illegal mining. The value of the sea sand involved in this
case was 133,950 yuan.

Defendants Cai and Zhang voluntarily pleaded guilty and confessed to their crimes, thus a lighter
or lenient punishment could be considered by law.

Defendant Cai paid a fine of 30,000 yuan in advance, and defendant Zhang paid a fine of 20,000
yuan in advance. In addition, the two defendants separately paid ecological compensation and other
expenses of 186,500 yuan (total of 373,000 yuan) to the Haikou Maritime Court.

In addition, defendant Cai was sentenced to fixed-term imprisonment of 11 months and a fine of
30,000 yuan; Zhang was sentenced to a fixed-term imprisonment of seven months and a fine of 20,000

yuan.

Translator: Ali Faizan Zaheer
Editors (English): Regina Law
Evans Tetteh

Executive editor: YANG Wei
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